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(i) ! 
PETITIONER'S STATEMENT OF QUESTIONS PRESENTED 


The first question is whether the Assessor acted arbitrarily in 
making assessments of franchise taxes and whether the lower Court 
erred in affirming such assessments, which were based upon an 
apportionment of income, where the evidence established the 
separability of petitioner's District business from that outside the 
District and the resulting inequity to petitioner in not being permitted 
to report its District income by use of separate accounting. 


The second question is whether the assessments were arbitrary 
and taxed income not attributable to petitioner's District business 
where its brokerage business was the sole source of its profits in 
1953 and 1954, and with 99 per cent and 98 per cent, respectively, 
of said profits for these years being the result of business transacted 
exclusively by the Chicago office, wholly disconnected from petitioner's 


business in the District. 








_ JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE - 
PETITIONER'S EXCEPTIONS TO LOWER COURT'S FINDINGS OF FACT 
STATUTES AND REGULATIONS INVOLVED we ett hog Bernd aie 


STATEMENT OF POINTS a Aa me (re on ee MOEN ae ga 
SUMMARY OF ARGUMENT . . . . « . of) ite ar ie tetas itie 
ARGUMENT: 


1. The Tax Court erred in upholding assessments against petitioner based 
upon an apportionment of income, where the evidence established the 
separability of petitioner's District business from that outside the Dis- 
trict and the resulting inequity to petitioner in not being permitted to 
report its District income by separate accounting ea oe all ae 


2. Petitioner's brokerage business was the sole source of its profits in 1953 
and 1954, and with 99% and 98%, respectively, of said profits for these 
years being the result of business transacted exclusively by the Chicago 
office, wholly disconnected from petitioner's business in the District, 
the assessments herein against petitioner, which were based on an appor- 
tionment, are arbitrary and taxed income not attributable to petitioner's 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit | 


No. 14, 078 


THOMAS PAPER STOCK COMPANY, 


Petitioner 


v. 
DISTRICT OF COLUMBIA, ! 
Respondent 


PETITION FOR REVIEW OF DECISION OF THE | 
DISTRICT OF COLUMBIA TAX COURT 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


Petitioner filed its petition in the District of Columbia Tax 
Court (App. 1-7), pursuant to Section 1593, Title 47, D.C. Code, 
1951 Edition, appealing from assessments against it of deficiencies 
in franchise taxes for the years 1953 and 1954, on the ground such 
assessments were erroneous because based on an apportionment of 
petitioner's income for the respective years in the same ratio its 
District sales bore to its sales everywhere, whereas petitioner 
claims the Assessor should have determined that its net income 
for these years could have been more accurately ascertained by 
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separate accounting as authorized by Section 10-2(d)(4) of the regula- 
tions pertaining to the Income and Franchise Tax Act of 1947, Chapter 
15, Title 47, D.C. Code, 1951 Edition. 


Following the hearing on said petition, the District of Columbia 
Tax Court entered a decision affirming the assessments against peti- 
tioner (App. 53). This appeal is from such decision. Jurisdiction for 
appeal to this Court is conferred by Section 2404, Title 47, as amended, 
D. C. Code, 1951 Edition, Supplement V. 


STATEMENT OF THE CASE 


The petitioner is an Illinois corporation, having its principal 
office in Chicago, Illinois (Record 13), sometimes referred to as 
*home office." It is engaged in the business of buying and reselling 
waste paper (App. 8). Petitioner's business activities are of two 
distinct types, one being called "plant operation, " and the other 
“brokerage operation" (App. 8, 9). 


In the plant operations phase of its business, waste paper is 
purchased by the petitioner from numerous sources, and is either 
picked up in petitioner's trucks or delivered to petitioner's plant, 
where it is sorted, graded and baled. The paper is then resold to 
paper mills, delivery being made by shipment from petitioner's plant 
(App. 9,10). 


In the conduct of its brokerage operations, the petitioner like- 
wise purchases and resells waste paper, but said paper does not come 
into the actual or physical possession of the petitioner (App. 9, 10). 

It is purchased from large commercial houses on a “loaded into freight 
cars" basis, and when the cars are loaded, the house selling such paper 
to petitioner notifies it as to the railroad and freight car numbers in- 
volved. Upon receipt of such information the petitioner instructs the 
railroad to ship the paper direct to the mill to whom petitioner has re- 
sold the paper (App. 9). 


oe ‘ 
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The petitioner operates two plants, one located in Chicago, 
Illinois, and the other in Washington, D.C. (App. 8). In addition, 
petitioner is the sole stockholder of five subsidiary corporations, one 
of which maintains a paper board mill in Rockford, Illinois, while each 
of the other four operate waste paper plants. These latter four plants 
are located in Minneapolis, Minnesota, Chicago, Illinois, Camden, New 
Jersey, and Louisville, Kentucky (App. 23, 24). The petitioner's 
officers and directors are officers and directors of the Subsidiary cor- 
porations. Petitioner does all accounting and administrative work for 
the subsidiaries, and its relation to them in respect to! such work is 
substantially the same as its relation to the Washington plant (App. 24, 
25, 26, 27). ! 

The plant operations in Washington are similar to those of the 
Chicago plant, except that at the latter plant petitioner's business is 
with commercial houses who are solicited by petitioner's salesmen on 
the basis of a service, price and payment record, whereas in Washington, 
approximately 75 per cent of the paper purchased by petitioner is from 
Federal agencies through competitive bids (App. 11, 12). With respect 
to petitioner's brokerage operations, the Washington area does not have 
the commercial houses that can accumulate enough paper to handle as a 
brokerage transaction so that practically all of the paper handled by the 
Washington office is on a plant operations basis (App. 11). 


The tonnage of waste paper handled by petitioner's Washington 
and Chicago plants during the years 1953 and 1954 was as follows (App. 
22, 23, 41, Pet. Ex. 3 and 4): 


Washington ! 
Year Plant Operations Brokerage Operations 
1953 17, 100 tons 506 tons 
1954 22, 576 tons 759 tons 
Chicago : 
Year Plant Operations Brokerage Operations 
1953 80, 297 tons 46, 325 tons 


1954 82, 859 tons 55, 498 tons 


| 
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The revenue, profit and loss in connection with the conduct of 
petitioner's Washington and Chicago plants during the years 1953 and 
1954, according to the books and records of the petitioner, were as 
follows (App. 41, Pet. Ex. 3 and 4): 


Washington 
1953 1954 
Plant Operations $83,071.59 loss $68, 734.78 loss 
Brokerage Operations : 2,057.81 gain 5, 014.37 gain 
Total $81, 013. 78 net $63, 720. 41 netloss 
loss rs 
1953 1954 
Plant Operations $58,972.31 loss $28, 381.05 loss 
Brokerage Operations 201, 301.90 gain 244, 354.59 gain 
Total $142,329.59 net $215,973.54 net gain ~ 
gain ot 


The general administrative and selling expenses of the Washington 
branch, including an allocation of $10, 000.00 in each year for officers’ 
salary, totaled $45, 330.42 for 1953 and $42, 909.88 for 1954. The com- 
parable expenses for the Chicago plant, including an allocation of 
$50, 000. 00 for officers' salary in each year, totaled $343, 226.24 for 
1953 and $363, 126.34 for 1954 (Pet. Ex. 3 and 4, App. 41). 


The Washington branch handles all of its own business insofar as 
the buying and selling of paper is concerned, although the home office 
takes care of certain financial and administrative functions for such 
branch, namely, maintenance of its books of account, billing for the * 
paper it sells, collection of its accounts and making payment for the 
purchases made by such branch (App. 11, 12, 16, 20, 21). In main- 
taining the books of account for the Washington plant, the home office 
segregates the accounts from those of the Chicago plant so as to show 


separately the sales, purchases and expenses of the Washington branch 
(App. 12). Charges incurred in the operation of the Washington office 
are carried in the general ledger as a separate division and every 
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expense account has a separate ledger sheet showin the expense of the 
Washington branch (App. 14). 


The Washington branch manager has full authority on his own to 


purchase and resell waste paper, to purchase trucks needed by the 
branch and to employ and discharge employees of the Washington 

plant (App. 13, 32, 35). When he assumed the managership of the 
Washington branch, it was on condition that he would have full authority 
to operate without interference from the home office (App. 33,34). The 
branch manager discusses with the home office any bids to be sub- 
mitted by the Washington branch for the purchase of waste paper and 

he makes his recommendations relative thereto (App. 13). The pro- 
cedure followed in the submission of bids varies with the requirements 
to be met. In most cases, the bids must be signed by an officer of 
petitioner and must be accompanied by performance bonds or certified 
checks, and since all of petitioner's officers are located at the home 
office, and all of its checks for the purchase of paper are drawn there, 
all such bids are necessarily signed at the home office by an officer of 
petitioner and certified checks and bonds are prepared or obtained by 
the home office (App. 13,16). However, some bids for the purchase of 
paper from the Federal Government are submitted directly by the 
Washington branch manager, bearing his signature only, where such | 
procedure is permitted (App. 34). 


| 

The home office does not buy paper for the Washington branch 
and the Washington branch does not buy paper for the Chicago plant 
(App. 13). The Washington branch does not sell paper for the Chicago 
plant although the home office sells some paper for the Washington 
office (App. 13, 14, 35), totaling approximately 10 per cent of its sales 
(App. 35). The freight rate structure for waste paper precludes the 
sale and shipment of paper from one plant into the other plant's terri- 


tory (App. 33). Similarly, the Washington branch does not carry on any 
| 
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business dealings with petitioner's subsidiaries (App. 36). However, 
the Washington branch manager exchanges information with the Camden 
subsidiary (App. 37), as to shortages, oversupplies and prices of 
waste paper, which information aids him in judging the market on waste 
paper in the area served by the Washington branch (App. 36,37). This 
same information is obtainable by the branch manager from trade pub- 
lications, but sometimes the trade publications are late in reporting it 
(App. 37). 

The franchise tax returns of the petitioner which were filed with 
the Assessor for the years 1953 and 1954 show losses with respect to 
its District business in the respective amounts of $92,012.17 and 
$59, 114.03 (App. 43, Pet. Ex.5 and 6). The variance in the amounts 
shown as losses on the franchise tax returns and as evidenced by the 
books of account for the Washington plant results from the application 
of an apportionment factor to certain of the items reported in the re- 
turns, namely, compensation of officers, bad debts, interest, taxes, 
advertising and certain other authorized deductions (App. 16-18, Pet. 
Ex. 5 and 6), whereas, petitioner's books of account show the actual 
figures for the District business (App. 12, 14), except for an allocation 
of $10, 000.00 as officers’ salary in each of the years 1953 and 1954 
(Pet. Ex. 3 and 4). 


The apportionment factors used by the petitioner on its 1953 
and 1954 franchise tax returns, and which were later adopted by the 
Assessor in assessing the deficiencies here in question, are based on 
the ratios that petitioner's District sales bore to its sales everywhere 
for the respective years (App. 45, Pet. Ex. 5 and 6). The deficiencies 
in franchise taxes for 1953 and 1954 were assessed against petitioner 
on November 5, 1956 (App. 4) and the same were paid by petitioner on 
December 7, 1956 (App. 4, 45). 


lees: «a 
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In its petition filed in the Court below appealing from the de- 
ficiency assessments made against it for the years 1953 and 1954, the 
petitioner claimed that use of the apportionment factors was inequit- 
able and that petitioner's net income for District business could have 
been more accurately determined by a separate accounting (App. 1-7). 
Petitioner conceded at the hearing in the court below, that if it were 
not permitted to file its returns on the basis of a separate accounting 
and if the use of apportionment factors were found to be proper, it did 
not question the apportionment factors applied by the Assessor to its 
returns in making these assessments (App. 14). Petitioner concedes 
also, that all of the business of its Washington branch as shown by its 
books and records for the years 1953 and 1954 was in fact attributable 
to its business carried on in the District for such years. 


Prior to offering in evidence its franchise tax returns for 1953 
and 1954 (Pet. Ex. 5 and 6), petitioner requested permission to intro- 
duce the returns for certain limited purposes, thereby restricting use 
of the returns against petitioner as to the items which it reported therein 
on an apportionment basis, such as compensation of officers, bad debts, 
interest, taxes, advertising and certain other authorized deductions 
(App. 15). The Court ruled that the franchise tax returns (Pet. Ex. 5 
and 6) would be received for all purposes but permitted petitioner to 
point out in its brief that petitioner was in error in filing its returns 
on the basis of an apportionment rather than through use of a separate 
accounting (App. 15). 


Following the hearing of this cause, the District of Columbia 
Tax Court made findings of fact (App. 39-45) and rendered an opinion 
(App. 46-52). On June 7, 1957, the Court entered its decision affirm- 
ing the deficiencies in the assessments of franchise taxes made against 
petitioner for the years 1953 and 1954 (App. 53). : 


| 
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This appeal is taken from the decision of the Tax Court affirm- 


ing such deficiencies. 


PETITIONER'S EXCEPTIONS TO 
LOWER COURT'S FINDINGS OF FACT 


Petitioner takes exception to certain of the Tax Court's findings 
of fact, as follows: 
Finding No. 3 (App. 40) - 
There should be added to this finding the following: 
"With respect to petitioner's brokerage operations, the 
Washington area does not have the commercial houses 
that can accumulate enough paper to handle as a brokerage 
transaction so that practically all of the paper handled by 
the Washington office is on a plant operations basis" 


(App. 11). 


Finding No. 4 (App. 40) - 

There should be added to this finding the following: 
"The Washington branch does not carry on any business 
dealing with petitioner's subsidiaries" (App. 36). 


Finding No. 5 (App. 40) - 

The second and third sentence of this finding should be 
deleted because not warranted by the evidence, and the follow- 
ing substituted: 

“The branch manager discusses with the home office any 
bids to be submitted by the Washington branch and he makes 
his recommendations relative thereto (App. 13). The pro- 
cedure followed in the submission of bids varies with the 
requirements to be met. In most cases the bids must be 
signed by an officer of petitioner and must be accompanied 
by performance bonds or certified checks, and since all of 
petitioner's officers are located at the home office and all 
of its checks for the purchase of paper are drawn there, all 
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such bids are necessarily signed at the home office by an 
officer of petitioner and certified checks and bonds are pre- 
pared or obtained by the home office (App. 13, 16). However, 
some bids for the purchase of paper from the Federal Govern- 
ment are submitted directly by the Washington branch manager, 
bearing his signature only, where such procedure is permitted" 
(App. 34). 


Finding No. 8(a) (App. 41-42) - 

A portion of the third sentence of this finding should be 
deleted because not warranted by the evidence, and the sentence 
Should read as follows: : 

"The home office does not purchase any waste paper for 
the Washington plant." ! 


Furthermore, the following sentence should be added: 


"The freight rate structure for waste paper precludes 
the sale and shipment of paper from one phants into the other 
plant's territory" (App. 33). 


Finding No. 8(b) (App. 42) - | 
This finding should be deleted because not warranted by 
the evidence, and the following substituted: : 
"In maintaining the books of account for the Washington 
plant, the home office segregates the accounts from those of 
the Chicago plant so as to show separately, the sales, pur- 
chases and expenses of the Washington branch (App. 12). 
Charges incurred in the operation of the Washington office 
are carried in the general ledger as a separate division and 
every expense account has a separate ledger sheet showing the 


expense of the Washington branch" (App. 14). | 
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Finding No. 9(a) (App. 42) - 

The last sentence of this finding should be deleted because 
not warranted by the evidence and the following substituted: 

"The Washington branch manager exchanges information 
with the Camden subsidiary (App. 37), as to shortages, over- 
Supplies and prices of waste paper, which information aids him 
in judging the market on waste paper in the area served by the 
Washington branch (App. 36, 37). The same information is 
obtainable by the branch manager from trade publications but 
sometimes the trade publications are late in reporting it” 


(App. 37). 


Finding No. 11(d) (App. 45) - 

In view of the position taken by petitioner in this cause, 
and the facts conceded at the hearing, this finding should be 
deleted and the following substituted: 

"The ‘Total Sales within the District of Columbia’ were 
sales made by the Washington plant and its salesmen and em- 
ployees everywhere. Petitioner concedes, however, that all 
of the business of its Washington branch as shown by its books 
and records for the years 1953 and 1954 (Pet. Ex. 3 and 4), was 
in fact attributable to its business carried on in the District 
for such years" (App. 14). 


STATUTES AND REGULATIONS INVOLVED 
The following are the applicable provisions of the District of 
Columbia Income and Franchise Tax Act of 1947, D.C. Code, 1951 
Edition: 
“Section 47-1571a. Imposition and rate of tax. 


"For the privilege of carrying on or engaging in any 
trade or business within the District and of receiving income 
from sources within the District there is hereby levied for 
each taxable year a tax at the rate of 5 per centum upon the 
taxable income of every corporation whether domestic or 
foreign * * * **, 


- enn 


11 
"Section 47-1580. Purpose of article. 


'™ * * *, The measure of the franchise tax shall be 
that portion of the net income of the corporation * * * * as is 
fairly attributable to any trade or business carried on or en- 
gaged in within the District and such other net income as is 
derived from sources within the District; * * * *." 


| 
"Section 47-1580a. Allocation and apportionment. 


"'* * * *, Where the net income of a corporation* * * * 
is derived from sources both within and without the District, 
the portion thereof subject to tax under this article shall be 
determined under regulation or regulations prescribed by the 
Commissioners. The Assessor is authorized to employ any 
formula or formulas provided in any regulation or regulations 
prescribed by the Commissioners under this article, which in 
his opinion, should be applied in order to properly determine 
the net income of any corporation * * * * subject to tax under 
this article." 


The following are the applicable regulations prescribed by the 
Commissioners relating to income and franchise taxes: 
"Section 10-2(d)(1)a. 


"Where income for any taxable year is derived from the 
manufacture and sale or purchase and sale of tangible personal 
property, the portion thereof to be apportioned to the District 
shall be such percentage of the total of such income as the 
District sales made during such taxable year bear to the total 
sales made everywhere during such taxable year. * * * *. 

* * * "District sales' shall mean all sales to District custo- 
mers the income from which is fairly attributable to the trade 
or business carried on or engaged in within the District, * * * 
that portion of sales to customers outside the District the in- 
come from which is fairly attributable to the trade or business 
carried on in the District, and sales of tangible personal pro- 
perty the income from which is from District sources. (As 
amended August 6, 1953)." 


"Section 10-2(d)(4). | 

"Where the Assessor shall determine that the formulae 
herein prescribed are inapplicable or inequitable to the tax- 
payer and the District in any case, and that the net income of 
such taxpayer from within the District may be more accurately 
determined by the use of separate accounting, such taxpayer 
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shall report its net income from within the District on the 
basis of separate accounting and the tax shall be assessed 
on such basis." 


STATEMENT OF POINTS 


1. The Tax Court erred in upholding assessments against 
petitioner based upon an apportionment of income, where the evidence 
established the separability of petitioner's District business from that 
outside the District and the resulting inequity to petitioner in not being 


permitted to report its District income by separate accounting. 
2. Petitioner's brokerage business was the sole source of its 

profits in 1953 and 1954, and with 99% and 98%, respectively, of said 

profits for these years being the result of business transacted exclusi- | 

vely by the Chicago office, wholly disconnected from petitioner's 

business in the District, the assessments herein against petitioner, 

which were based on an apportionment, are arbitrary and taxed in- 


come not attributable to petitioner's District business. 


SUMMARY OF ARGUMENT 
Petitioner contends that the net income from its District business 
could have been more accurately determined by a separate accounting, 
and that the assessments against it based upon an apportionment are 
inequitable. 


By the very nature of its business, the operations of petitioner's 
two plants are separate and distinct. The branch manager of the = 
Washington office exercises full authority over the activities of the 
branch, and while the books of account are maintained at the home 
office, the accounts are segregated so as to show the operations of the 
Washington branch separate and distinct from the business of the 
‘Chicago plant. Neither plant buys or sells paper for the other, with 
the minor exception of sales by the Chicago office for the Washington 
branch to the extent of 10 per cent of the branch's total sales. The 
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freight rate structure precludes the sale and shipment of paper from 


one plant into the other plant's territory. Finally, the most signifi- 
cant distinction in the operation of the two plants lies in the fact that 
the Chicago office conducts virtually all of petitioner's brokerage 
operations. In 1953, the Chicago office handled 99 per cent of peti- 
tioner's brokerage business, on a tonnage basis, and more than 98 


per cent of such tonnage in 1954. 


These distinctions clearly demonstrate that each of petitioner's 
plants is conducting a separate business operation. Moreover, peti- 
tioner's plants are not dependent upon one another for the continued 


existence of the company, as is the case when a firm operates a uni- 





tary business. In the circumstances of this case, it is submitted that 
the connection between petitioner's plants grows out of a unity of owner- 
ship only and not from a unity of use. Accordingly, the income of peti- 
tioner from its District business should stand on its own footing un- 
mixed with petitioner's outside business. It follows, in such circum- 
stances, that petitioner's District income could be more accurately 
determined by a separate accounting and the failure of the Assessor to 
make the requisite determination pursuant to Section 10-2(d)(4) of the 
regulations was an arbitrary action resulting in inequity to petitioner. 


The brokerage business of the petitioner was the sole source of 
its profits for the years 1953 and 1954 and virtually all of this business 
was conducted by the Chicago office. In terms of percentages, the 
brokerage profits of the Chicago office were slightly under 99 per cent 
of petitioner's total brokerage profits for 1953 and just under 98 per 
cent for 1954. Petitioner's source of profits for the years in question 
is readily traced to its brokerage business. The Washington branch 
does such a small amount of brokerage business because of the fact 
that the Washington area does not have the commercial houses capable 
of accumulating paper in sufficient quantities for handling on a brokerage 
basis. 
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In view of the source of petitioner's profits for the years in 
question, and even though this Court should hold that petitioner is 
operating on a unitary basis, petitioner contends the assessments 
against it were arbitrary and reached profits which were derived 
exclusively from the conduct of petitioner's Chicago office. The 
cases cited by petitioner in its argument fully support the position 
that the assessments herein were arbitrarily made and that the 
lower Court erred in affirming such assessments. Petitioner 
accordingly urges that the assessments appealed from be canceled. 


ARGUMENT 


1. The Tax Court erred in upholding assessments against 
petitioner based upon an apportionment of income, where 
the evidence established the separability of petitioner's 
District business from that outside the District an e 
resulting inequity to petitioner in not being permitted to 
report its District income by separate accounting. 

Section 47-1580 of the Code states that the measure of the tax 
shall be that portion of the net income of the corporation "as is fairly 
attributable to any trade or business carried on" within the District. 
Under Section 47-1580a, the Assessor is authorized to employ any 
formula or formulas, which in his opinion will properly determine the 
net income of the corporation provided such formulas are prescribed 


in duly promulgated regulations. 


Section 10-2(d)(1)a of the regulations provides for an apportion- 
ment of income based upon the ratio of District sales of the corporation 
to its sales everywhere, when the taxpayer's income is derived from the 
sale of tangible personal property, both within and without the District. 
However, under Section 10-2(d)(4), where the Assessor makes a deter- 
mination that the formulae prescribed in the regulations are inapplicable 
or inequitable and that the net income for the District may be more 
accurately determined by separate accounting, then the income shall be 
reported and the tax assessed on such basis. 
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In the light of this statutory pattern, petitioner contends that 


because of the nature of its business and the separability of the opera- 
tions of its twe plants, the Assessor should have determined that peti- 
tioner report its District business on the basis of a separate accounting. 
The failure of the Assessor to make the requisite determination for use 
of a separate accounting and to assess the taxes against petitioner on an 
apportionment basis resulted in the Assessor's use of an inapplicable 
formula. In this connection, at the hearing granted to petitioner by 
respondent pursuant to its letter of September 20, 1955 (Ex. B. to 
Petition, App. 5,6), permission was requested to file its returns on the 
basis of a separate accounting or to treat its returns for 1953 and 1954 


as having been filed on that basis, but such permission was denied. 


While the lower Court held that the business of petitioner was un- 
itary, it acknowledged that there may be elements of separability in 
respect of the Washington office (App. 49). Petitioner goes much 
further, saying that as to all of the substantial aspects of its business, 
the Washington branch is a separate and distinct operation, and that, as 
a consequence, the making of the assessments against it on the basis of 
an apportionment of income was inequitable. | 


Reviewing the evidence briefly, petitioner's business consists of 
buying and selling waste paper, which business is carried on at two 
plants. Several distinctions are to be noted as between the business 
operations of these plants. The first is the difference in the competi- 
tive conditions encountered in purchasing the paper. In Chicago, ser- 
vice is featured by petitioner's salesmen as the inducement, in obtain- 
ing sources of waste paper, whereas, in Washington, about 75 per cent 
of the paper is purchased through competitive bids, with the service 
feature having no bearing. Similarly, in the selling of paper, each 
plant has its own area of operation due to the fact that the freight rate 
structure precludes the sale and shipment of paper from one plant into 
the other plant's territory. As a consequence, each plant must cope 
with the competitive conditions existing in its own trade area. 


| 
' 
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It may be observed also, that neither plant of the petitioner ships 
paper to the other. Moreover, the Washington branch does not buy or 
sell paper for the Chicago office and the latter does not buy paper for the 
Washington office. The only exception in this otherwise consistent pat- 
tern of separability of the operations of the two plants is the relatively 
minor extent to which the home office sells paper for the Washington 
branch, approximating 10 per cent of the total sales of such branch. 

It may be noted in this connection that full credit is given to the 
Washington office for these sales as though in fact made by the branch, 
and no sales expense is charged against the branch incident thereto. 


Furthermore, the Washington branch has no business dealings 
with petitioner's subsidiary corporations, and the only contact of this 
branch with a subsidiary concerns the limited exchange of information 
by the Washington branch manager with the Camden subsidiary, as to 
waste paper prices and supplies, although it may be observed that such 
information is also obtainable from trade publications, but sometimes 


the information is late in being reported. 


While certain of the administrative and financial functions of the 
Washington branch are performed in the home office, it does not appear 
that such mode of operation detracts from the separability of the busi- 
ness activities of the two plants. In fact, the manner in which the 
accounts of the two plants are kept, that is, on a segregated basis, 
showing sales, purchases and expenses of the District business separate 
and distinct from the business activities of the Chicago plant, further 
buttresses the position of petitioner that the business operations of the 
two plants are separate. 


Petitioner's contention on the separability issue finds additional 
support in the complete authority conferred on the Washington branch 
manager in conducting petitioner's District business. He accepted the 
position on the condition he would have carte blanche in the operations 
of the branch and that he could conduct its affairs without interference 
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from the home office. The evidence is clear that the Washington branch 
manager exercises full authority over the activities of the branch, mak- 
ing the purchases and sales of paper, hiring and discharging the em- 


ployees, and purchasing equipment needed. ! 


Finally, the evidence clearly bears out that petitioner's broker- 
age business and the sources thereof, constitute the most significant 
distinction in the business activities of the two plants. The brokerage 
business of the Washington branch for the two years in question was 
"nil," and this fact is confirmed by the books of account. In 1953, the 
volume of the Washington branch totaled 506 tons as compared with 
46, 325 tons for the Chicago office. In terms of percentage, the 
Washington branch handled only 1.08 per cent of the total tonnage of 
petitioner's brokerage business in 1953. The totals for the succeeding 
year are comparable, namely, 759 tons for the Washington branch com- 
pared with 55, 498 tons for the Chicago office. On a percentage basis 
for the year 1954, the volume of the Washington office was 1.34 per 
cent of petitioner's total brokerage business. The profits derived from 
this aspect of the business for 1953 and 1954 are of similar proportions. 
These comparisons point up, therefore, another of the many real and 
substantial distinctions in the business operations of the two plants. 

The testimony showed that the extremely small volume of brokerage 
business in the District stemmed from the fact that the Washington area 
does not have the commercial houses capable of accumulating sufficient 
quantities of paper to handle on a brokerage basis.. This is in marked 
contrast to the situation prevailing in the Chicago area where large 
quantities of paper are available for purchase by petitioner as a part of 
its brokerage operations. : 


The distinctions thus noted clearly demonstrate that each of peti- 
tioner's plants is conducting a separate business operation. An align- 
ment of these facts with the applicable Court decisions on this issue 
leads to the conclusion that the lower Court erred in ruling petitioner's 
business to be unitary and in upholding the assessments against 
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petitioner which were based on an apportionment of income. 


The test for determining whether a business is unitary was set 
forth in the leading case of Adams Express Co. v. Ohio State Auditor, 
165 U.S. 194, 41 L. Ed. 683, wherein it was observed that the unity 
which must exist is "something more than a mere unity of ownership." 
The Court then went on to say, at page 222, as follows: 

",...It is a unity of use, not simply for the con- 
venience of pecuniary profit of the owner, but 


existing in the very necessities of the case - 
resulting from the very nature of the business. 


“The same party may own a manu- 
facturing establishment in one State and a store 
in another, and may make a profit by operating 
the two, but the work of each is separate..... 
The connection between the two is merely acci- 
dental and growing out of the unity of ownership." 

It seems clear from the distinction expressed in the Adams case 
that the petitioner cannot be said to have a unitary business. It is sub- 
mitted that the connection between the two plants in the instant case 
grows out of the unity of ownership, and as stated in the Adams case, 
unity of ownership does not mean that a unity of operation exists. By 
the very nature of its business, the operations of petitioner's plants 
are not integrated and they are not dependent upon one another for the 
continued existence of the company as was indeed true of the Adams 
‘Express Company, petitioner in the above cited case, and of Butler 
Brothers and Neisner Brothers, and like firms, operating integrated 
businesses on a nationwide scale. Butler Brothers and Neisner Brothers, 


herein referred to, were the petitioners in Butler Brothers v. McColgan, 
315 U.S. 501, 86 L. Ed. 991, 62S.C. 701, and Neisner Brothers v. 
‘District of Columbia, D.C. T.C., Docket No. 1525, relied upon by the 
Court below in its decision in this case. 





~. 
¥ . A 
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In further support of petitioner's contention that its business is 
not unitary and that the assessment against it of these taxes on an 
apportionment basis is arbitrary and inequitable, the following authori- 
ties are cited, namely, Piedmont and Northern Railway Co. v. Query, 
56 F.(2d)172, Standard Oil Co. v. Thoreson, 29 F.(2d) 708, Fisher v. 
Standard Oil Co., 12 F.(2d) 744, Standard Oil Co. v, Wisconsin Tax 
Commission, 197 Wisc. 630, 223 N. W. 85, Mexican Petroleum Cor- 
poration v. Head, 64 Ga. App. 529, 13 S.E. (2d) 887, 130 AL. R. 
1183, 1205-1207 and 167 A. L. R. 943, 981-984. In this connection, in 
the Fisher case, supra, it was stated, at page 747, that "(T jheories of 
allocation can have no place in the inquiry, if net income within the state 
stands on its own footing unmixed with outside business." 


The evidence discloses that the general administrative functions of 
the petitioner are centralized in its home office. To support the con- 
tention of petitioner that this factor should have no bearing on the issue 
of unity of use, reference is made to the case of Piedmont and Northern 


Railway Co. v. Query. Supra. In that case, which involved two entirely 


disconnected lines of railroad and where the holding was to the effect 
that the taxing state could not tax the income earned by the company in 
another state, it was noted that the railroad lines of the company were 
separately operated except as to certain expenses for general manage- 
ment. While the opinion in the Piedmont case does not elaborate upon 
the extent of the general management, it is evident that the railway 
company maintained a general office which may well have been similar 
to that of petitioner in the instant case. On the authority of the Piedmont 
case, the carrying out by the petitioner of certain administrative func- 
tions in the home office should not have the effect of creating a unitary 
use out of a business that is conducting two separate and distinct plant 
operations. In fact, the centralization of the administrative functions 
at the home office appears to be the natural consequence of the unity of 
ownership as distinguished from the unity of use, described in the 
Adams Express Co. case. : 
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In the lower Court's opinion, it was observed that the application 
of the formula in Section 10-2(d)(1)a, that is, as to apportionment, does 
not necessarily depend upon the petitioner's business being unitary 
(App. 49). Even though such observation is or could be correct in the 
abstract sense, it seems clear that if petitioner's business is not uni- 
tary, then petitioner ought not be required to report its District busi- 
ness on an apportionment basis. Particularly is this so when the actual 
results of petitioner's District operations can be reported by use of a 
separate accounting in accordance with the letter and spirit of Section 
10-2(d)(4) of the regulations. Moreover, the conclusion of the lower 


Court on this point seems to conflict with the statement appearing in the 
annotation at 130 A.L. R. 1183, 1205, 1206, wherein it is said that: 


* Although the income of a business is derived partly 

from within and partly from without the taxing state, an 

allocation to that state of a portion of the total income, as 

the basis for computing state income tax, is not ordinarily 

proper where the business transacted within the state is 

separable from that outside the state." 

In its opinion the lower Court also questioned the propriety of the 
use of separate accounting in any instance, on the ground of lack of 
statutory power to promulgate a regulation authorizing such use. The 
Court observed that Section 47-1580a of the Code restricts the authority 
conferred for promulgation of regulations to "any formula or formulas," 
and concluded that it did not believe that separate accounting is a 
“formula” within the meaning of that term as used in Section 47-1580a 


(App. 50, 51). 


Petitioner believes the Court's reasoning in this regard is hyper- 
technical and narrow and that it overlooks the real purpose of the taxing 
statute. Section 47-1580 specifies that the measure of the tax shall be 
on a basis that is “fairly attributable" to the District business and 
Section 47-1580a authorizes the employment of “any formula or for- 
mulas” which should be applied in order to properly determine the tax. 

In this connection, the reasoning set forth in Alaska Steamship Company v. 
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Mullaney, 180 F.(2d) 805, seems appropriate. It was stated, at page 
821, as follows: 


"Whether a grant of authority to an administrative 
official is an invalid delegation of legislative authority, 
is not to be judged by the mere words used in the text 
of the delegation. It must be judged after a considera- 
tion of the purposes of the whole Act the natural and 
necessary limitations for administrative action and the 
boundaries which historically have been attached xe and 
enforced in the exercise of such power. . 


It is submitted further that the words "formula or formulas" as 
used in Section 47-1580a should not be construed in a more restrictive 
manner than would be the case if the statute had substituted in their 
place, words such as, "method or methods of allocation" or "such 
methods of allocation and apportionment." In this connection, the 
cases of Pacific Fruit Express Co. v. McColgan, 67 Cal. App. 93, 
153 P.(2d) 607, and California Packing Corporation v. State Tax 
Commission, 97 Utah 367, 93 P.(2d) 463, support petitioner's con- 
tention. In the latter case, the Court stated, at page 469: 

...» AS far as statutory construction is concerned we 
think that subsection (8) is a general section authorizing the 

Tax Commission to depart from the formulas set out in sub- 

section (6) whenever the application of the provisions of that 

subsection does not allocate to the state the business fairly 


attributable to the state or whenever such application results 
in double taxation." | 


Finally on the issue of reporting its District business by use of a 


separate accounting, the lower Court commented that petitioner does 
not have the right to insist upon the use of a separate accounting by the 
Assessor (App. 51). Petitioner contends on the basis of the showing 
made, that its District business is a separate and distinct operation, 
and the failure of the Assessor to determine that a separate accounting 
is called for in such circumstances is an arbitrary action and produces 
an inequitable result. Particularly is this so, in view of Section 47- 
1580a which provides that the measure of the tax shall be that portion 
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of the net income "as is fairly attributable" to the business carried on 
in the District. The position of petitioner in this respect may be best 
expressed by the following quotation from the case of Hans Rees‘ Sons, 
Incorporated v. State of North Carolina, 283 U.S. 123, 135, 136, 75 L. 
Ed. 879, 51 S.C. 385: 


" ...It is sufficient to say that, in any aspect of the 
evidence, and upon the assumption made by the state Court 
with respect to the facts shown, the statutory method, as 
applied to the appellant's business for the years in question 
operated unreasonably and arbitrarily, in attributing to 
North Carolina a percentage of income out of all appropriate 
proportion to the business transacted by the appellant in that 
State. In this view the taxes as laid were beyond the State's 
authority.” 


2. Petitioner's brokerage business was the sole source of 
its profits in 1953 and 1954, and with 99% and 98% res- 
pectively, of said profits for these years being the 
result of business transacted exclusively by the Chicago 
office, wholly disconnected from petitioner's business in 


the District, the assessments herein against petitioner, 
which were based on an apportionment, are arbitrary 
and taxed income not attributable to petitioner's District 


usiness. 

A summary of the revenue, profits and losses of petitioner's 
business activities for the two years in question is given in Finding No. 
7 of the lower Court. The results of the operations of each plant are 
set forth separately in the summary, which also contains a further 
breakdown as to the profits and losses occurring from the "plant 
operations" and “brokerage operations" for each plant. This summary 
shows that the Washington branch sustained substantial losses from its 
total operations in 1953 and 1954, while the Chicago plant showed a pro- 
fit in each of these years, although its "plant operations" were conducted 
at a loss in both 1953 and 1954. 
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Petitioner's books of account portray clearly and accurately that 
the brokerage business of its Chicago office was not only the key to its 
profits, but that such business was the single factor responsible for the 
profits made in 1953 and 1954. The profit of the Chicago office on 
brokerage business in 1953 was $201, 301.90, compared with a profit 
from such operations for the Washington branch of $2, 057.81. Simi- 
larly, for 1954, the brokerage profit was $244, 354.59 for the Chicago 
office and $5, 014.37 for the Washington branch. In terms of percen- 
tages, the brokerage profits of the Washington branch were slightly 
more than one per cent of petitioner's total brokerage profits for 1953 
and just above two per cent for 1954. On a tonnage basis, as previously 
observed, the brokerage volume handled by the Washington branch was 
1.08 per cent of petitioner's total brokerage business for 1953 and 1.34 
per cent in 1954. : 


The extremes noted in the volume and profits for the brokerage 
business as between petitioner's two plants results directly from the 
business conditions existing in the respective market areas served by 
these plants. The fact is that the Washington area does not have the 
commercial houses capable of accumulating paper in sufficient quanti- 
ties for handling as brokerage business. In the Chicago area, the re- 
verse is true, in that suppliers located therein have the facilities for 
accumulating waste paper on a large enough scale to be sold on a "loaded 
into freight cars" basis. This difference in the conditions existing in the 
respective areas permits petitioner's source of profits to be readily 
traced. The tracing process leads unmistakeably to the conclusion that 
petitioner's profits are derived from one source only, namely, the 
“brokerage operations" conducted by its Chicago office. 


One other observation may be made regarding petitioner's "brokxer- 
age operations."" No connection exists between the two plants in the 
buying and selling of the paper which makes up the brokerage business, 
and no shipping of such paper takes place as between petitioner's plants. 
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Each plant operates independently of the other in the conduct of peti- 


tioner's brokerage operations. 


In view of the source of these profits and even though this Court 
should hold that petitioner is operating on a unitary basis, contrary to 
the position petitioner has taken in point "1" of this argument, it contends 
that the assessments were nevertheless arbitrary and reached profits 
which were derived exclusively from the conduct of petitioner's Chicago 
office. In support of such position, petitioner relies on the holdings in 
the cases of Hans Rees’ Sons, Incorporated v. State of North Carolina, 
Supra, and Butler Brothers v. McColgan, supra. Both of these cases 
recognized the necessity and importance of ascertaining the source of 
the profits in determining whether the taxing state has levied assess- 
ments all out of proportion to the business transacted by the taxpayer 
in Such state. In the Hans Rees’ Sons case, the Court observed that 
appellant's income was derived from three sources, while in the Butler 
Brothers case, the Court stated at page 509, in commenting on sources 
of net income, as follows: 

*.... Lhe fact of the matter is that appellant has 

not shown the precise sources of its net income of. ... 

If factors which are responsible for that net income are 

present in other States but are not present in California, 

they have not been revealed. At least in absence of that 

proof, California was justified in assuming that the San 

Francisco branch contributed its aliquot share to the 

advantages of centralized management of this unitary 

enterprise and to the net income earned." 

In the instant case petitioner has supplied the ingredient which 
was lacking in Butler Brothers v. McColgan, supra, namely, the source, 
and the extent from such source, of its net income for the years in 
question. To paraphrase portions of the above-quoted comment from 
the Butler Brothers case, as they apply here, one factor only was res- 
ponsible for petitioner's net income for the years in question and that 
factor has been clearly revealed by the evidence. As previously noted, 
this single factor which is present in the Chicago area but is lacking in 
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the District is the supply of the paper making up petitioner's brokerage 
business. In the Chicago area there are commercial houses capable of 
providing waste paper on a large enough scale for purchase by petitioner 
as a part of its "brokerage operations." In contrast, the Washington 
area does not have suppliers capable of accumulating the paper on a 
basis for selling as a brokerage transaction. Consequently, as peti- 
tioner's books of account disclose, with the brokerage business being 
the sole source of its profits for 1953 and 1954, 99% and 98% thereof 
were derived exclusively from the "brokerage operations" of the 


Chicago office for the respective years. 


At this point petitioner makes reference to an observation of the 
lower Court noting that it could not determine from the evidence the 
amount of business done or the income actually earned in the District 
of Columbia (App. 52). Petitioner believes the evidence in this regard 
is clear, particularly in view of the concession made at the hearing in 
the Court below, when petitioner stated that if it were not to be per- 
mitted the use of a separate accounting in filing its returns, and if 
apportionment were found to be proper, then petitioner did not question 
the apportionment factors applied by the Assessor (App. 14). Such con- 
cession acknowledges that all of the business transacted by the Washington 
branch as shown by petitioner's books and records for 1953 and 1954 is 
in fact attributable to its business carried on in the District for such 
years. Furthermore, when petitioner endeavored to establish the 
sources responsible for its profits, the lower Court observed, in Ssus- 
taining respondent's objection thereto, that the books would show such 
fact (App. 14, 15). Petitioner agrees that the books not only reflect the 
profits, losses and the sources thereof, but further, contends that the 
lower Court has, by the adoption of Finding No. 7, accepted petitioner's 
books of account as accurately reporting the revenue, profit and loss, 
and the sources thereof, as facts. Petitioner submits therefore that 
Finding No. 7 of the Court establishes convincingly and completly the 
single factor responsible for petitioner's profits for 1953 and 1954. 


| 
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In support of the position taken herein by petitioner that the 
assessments against it reach profits that are not fairly attributable to 
petitioner's District business, reference is again made to the Hans Rees' 
Sons case, supra. It is stated therein, at page 133, as follows: 


"....But the fact that the corporate enterprise is 
a unitary one, in the sense that the ultimate gain is de- 
rived from the entire business, does not mean that for 
the purpose of taxation the activities which are conduc- 
ted in different jurisdictions are to be regarded as 
‘component parts of a single unit’ so that the entire net 
income may be taxed in one State regardless of the ex- 
tent to which it may be derived from the conduct of the 
enterprise in another state." 


| Further on in this same case, at page 134, the Court stated, in 
observing the unfairness that may attach in taxing profits earned in 
another jurisdiction, as follows: 

",..evidence may always be received which tends 

to show that a State has applied a method, which, albeit 

fair on its face, operates so as to reach profits which 

are in no just sense attributable to transactions within 

its jurisdiction." 

On the authority and reasoning of the above-cited cases, petitioner 
submits that the Assessor acted arbitrarily in making the assessments 
here in question and that such assessments are inequitable to the peti- 
tioner. Moreover, it is contended that the lower Court erred in affirm- 
ing Such assessments. Accordingly, petitioner urges that the assess- 
ments be held to be invalid. 
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CONCLUSION 


In view of the foregoing, the petitioner respectfully requests 
this Court to reverse the decision of the lower Court and to direct 
that the assessments appealed from be cancelled and that petitioner 
be granted refunds of the sums paid as taxes and interest. 


Respectfully submitted, 


JOSEPH A, RAFFERTY 
CLARENCE G. PECHACEK 


206 Southern Building 
Washington 5, D. C. 


Attorneys for Petitioner 
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1 
JOINT APPENDIX | 
[Filed August 9, 1957, U.S. Court of Appeals for the District of Columbia] 
[Filed January 28, 1957, District of Columbia Tax Court] 
DISTRICT OF COLUMBIA TAX COURT 


THOMAS PAPER STOCK COMPANY ) 
1500 North Hooker Street ) 
Chicago 22, linois ) 
Petitioner ) ! 
vs. ) Docket No. 1588 
DISTRICT OF COLUMBIA ) | 
District Building ) 
14th and E Streets, N. W. ) 
Washington, D.C. ) 
Respondent ) 


PETITION 


The above-named petitioner appeals from assessments of taxes 


against it and avers as follows: ! 

1. The petitioner is a corporation organized and existing under 
the laws of the State of Dlinois and maintains its principal office at 
1500 North Hooker Street, Chicago, Dlinois. : 

2. The taxes in controversy are business-privilege taxes for the 
calendar years 1953 and 1954, in the amounts as follows: 

1953 -- $ 306.73 tax, plus interest in the sum of $ 47.97; 
1954 -- $1,140.68 tax, plus interest in the sum of $109. 78. 

3. The notices of assessment were dated November 5, 1956, as 
will appear from the copies thereof, hereto attached as Exhibit "A". 
The aforesaid taxes and interest in the total sum of $1, 605. 16 were 
paid by the petitioner on December 7, 1956. Copies of the notice of 
deficiency, dated September 20, 1955, and the statement explaining 
said deficiency are attached hereto as Exhibits "B" and "C, respec- 
tively. | 
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4. The assessment of the aforesaid taxes is based upon the follow- 


ing errors: 
(a) The method of apportionment applied by respondent in mak- 


(b) 


(c) 


ing such assessments is arbitrary and unjust and operates to 
reach net income of petitioner which is not attributable to its 
business carried on in the District of Columbia. 

That the method of apportionment applied by the respondent 
in making these assessments is inapplicable and produces an 
inequitable result. 

That the respondent acted arbitrarily and unjustly in denying 
petitioner the right to report its net income from within the 


District by the use of a separate accounting. 


5. The facts upon which the petitioner relies as the basis of this 


proceeding are as follows: 


(a) 


(b) 


(c) 


The business activities of the petitioner carried on in the 
District of Columbia or attributable to its business carried 
on in the District stand on a separate feeting from its business 
outside the District - in that - 

(i) Petitioner's business activities in the District are con- 
ducted on an independent basis and separate and apart 
from its other business activities; 

(ii) The competitive factors involved in the conduct of its 
business in the District are different from those occur- 
ring in its business outside the District and such factors 
are readily distinguishable; 

(iii) Petitioner's books and records are maintained so as to 
distinguish between its District of Columbia business and 
that from outside the District. 

The net income of the petitioner from its business carried on 

in the District may be more accurately determined by the use 

of a separate accounting. 

The franchise tax returns filed by the petitioner for the years 

1953 and 1954 accurately reflect the net income of the 
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petitioner with respect to its business carried on in the Dis- 
trict of Columbia. , 

WHEREFORE, the petitioner prays that this Court may hear the 
proceeding, cancel the said assessments, and grant refund to petitioner 
of the sums it paid as aforesaid as taxes and interest. 

THOMAS PAPER STOCK COMPANY 
By /s/ Nick Kredich 


Title: President _ 
Set ee 


/s/ Joseph A. Rafferty 

/s/ Clarence G. Pechaeck 

Attorneys for Petitioner 

206 Southern Building 

Washington 5, D.C. 

STATE OF ILLINOIS 

COUNTY OF COOK, SS: : 
Nich Kredich, being duly sworn, says that he is President of 

the above-named petitioner, that he has read the foregoing petition and 

is familiar with the statements contained therein, and that he verily be- 
lieves that said statements are true. 


/s/ Nick Kredich 


Subscribed and sworn to before me this 24th day of January, 
1957. : 
/s/ Bert Derdiger 
Notary Public 
Cook County, Ilinois 


J.A. 4 


1953 FRANCHISE TAX — 1953 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 


OFFICE OF THE ASSESSOR, D. C 
Date of Assessment... .. _ 11-5-56_- ae a RI 


Total Tax 
Thomas Paper Stock Company 306.73 
1500 N. Hooker St., 


47.03 
Chicago 22, Ill. hinterest from L-15-5h to 
: 11-5-56 @& 6%|per annum. 


PAID UNDER PROTEST 
Interest on payment due at the rate of 6% per annum must be 
added if not paid on or before... 11-15-56 


Send remittance with both copies of this notice to the COL- 


LECTOR OF TAXES, D. C., District Building, 4th & E Sts., 
N. W., payable to his order. 


Previous Credit 
SLH 3957 


JOC 


froml1=5=56 


If receipt is desired. enclose stamped self addressed envelope. 


ke) 
Seoed Ha 
poararsnl 
Unpaid Balance 


Deficiency 


1954 —FRANCHISE TAX — 1954 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 


OFFICE OF THE ASSESSOR, D. C. 
Date of Assessment... __ . F 1-5-56 ek ici 


} Total Tex Previogs Credit 


Dollar$\| Cts. 
Thomas Paper Stock Company | 
1500 N. Hooker St., % 


Chicege 22, Ill, SSH 3862 


x 


Gum oer oe cand ere 


Name 


106/16 | | | 


terest frop -15-55 + | 
11-556 |@ 6%) per anim. 


%In 
JOC 


Send remittance with both copies of this noti 
: n ‘ 2 ce to th 
eee OF TAXES, D. C., Municipal Center. : 


Td & C Sts.. N. W., payable to his order. 


If receipt is desired, enclose stamped self addressed envelope.| Credit: 9017 Corporation Tax | 


EXHIBIT A 


Date 


EXHIBIT "A" 


© 
CREDIT 


19546 


LEVY 


Interest at rate of 6% per annum 


to 11-21-56 
Total Payment Duc. 


| Credit: 9017 Corporation Tax 


CREDIT 


1955 | 


LEVY 


Sthoe: D.C 


ws] 
Lett 


OR Prosi IEE 

| Payment Due # 
| Dollars 

} o 
By 
' 


ia 


oc Ae 
. ‘ > 
se J 


1,247; th 


aan* 
ac 











ob 


9) 
EXHIBIT B 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 


Department of General Administration , 
Registered Letter District of Columbia | 
Return Receipt Requested ik *& * 


koe x September 20, 1955 
File #9160 (JOC) 


Thomas Paper Stock Company 

1500 North Hooker Street 

Chicago 22, Dlinois 

Gentlemen: : 

The examination by this office of your income and/ or franchise 
tax return(s) for the year(s) ended December 31, 1953, : and December 
31, 1954, indicates that the adjustment of your tax arp as shown 
in the accompanying statement, is warranted. | 

IF YOU AGREE to the adjustment in tax as shown in the accom- 
panying statement, the enclosed form of waiver should be executed and 
forwarded to this office promptly, in order to permit the early assess- 
ment of the additional tax and to stop the accumulation of interest. Inter- 
est will cease, as of date of assessment, upon payment of amount due 
to the Collector of Taxes, D.C., within ten (10) days from date of 
assessment. 

IF YOU DO NOT AGREE to the proposed an you may file 
a protest with this office, within thirty (30) days from the date of this 
letter, stating the grounds for your exceptions. Any protest so filed 
will have careful consideration and, if you so request, an opportunity 
for a hearing in this office will be granted you prior to final determina- 
tion of any deficiency in tax against you. : 

Should you fail to file either the enclosed form of Ns ora 
written protest with this office within the thirty-day period mentioned, 
final determination of your tax liability will be made and notice and 
demand will be sent you in accordance with the provisions of law 

















6 
applicable to the assessment and collection of income and/or franchise 
tax deficiencies. 

Yours very truly, 

/s/ C. H. Taylor 

C. H. Taylor 


Supervising Examiner 
Income & Franchise Tax Division 


JOC/Iirv 
Enclosures: 
Statement 
Form of Waiver 
IF - 76 
EXHIBIT C 
Cr THOMAS PAPER STOCK COMPANY 


1500 North Hooker Street 
Chicago 22, Dlinois 


1953 1954 


Total income report- 


ed on Form D-20 $1, 181, 233. 69 $ 829,181.66 


Less: Dividends $502,204.89 
Interest 2,574. 66 


Gain on sale of 
assets other 


than capital 823.50 505,603.05 4,25 4.25 
Total income subject 
to apportionment 675, 630. 64 829,177.41 
Total deductions 648,561.91 680, 320. 32 


Less unallowable 


interest expense* 19,796.04 628,765.87 11,083.36 669, 236. 96 


Net income subject 


to apportionment 46, 864. 77 159, 940. 45 


oe 


) 
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EXHIBIT C—continued 
1953 


Net income subject 
to apportionment 
(brought forward) 46, 864. 77 


x apportionment 


factor . 130900 


Net income attributable to 
D.C. 6, 134. 60 


Tax at 5% (Deficiency) $306. 73 


*Computation of factor for elimination 
of interest expense for Instruction #19 
for Form D-20 


(A) Total assets beginning of 
year $2, 810, 521. 38 


Total assets end of year 3,053, 043.49 
Average for year 2,931, 782. 44 


(B) Total investments be- 
ginning of year 1, 333, 317. 74 


Total investments end 
of year 1, 332, 310. 24 


Average for year 1,332, 813.99 
(C) Factor (B / A) . 454608 


Interest claimed as a 
deduction per form D-20 43,545. 30 


x factor . 454608 


Interest expense disallowed $19,796.04 





159, 940. 45 


. 142638 


22, 813. 59 


$1, 140. 68 


3, 053, 043. 49 
2,951, 386. 29 
3, 002, 214. 89 


1,332, 310. 24 


1, 268, 166. 00 
1, 300, 238. 12 
. 433092 


25,591.25 
. 433092 


$11, 083. 36 


It is the view of this office that the above computation fairly reflects 
your income attributable to the District based on Instruction #19 for 
form D-20 and Section 10-2(d) (1) (a) of the regulations as amended. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
7 Washington D.C. 
March 22, 1957 


The above-entitled matter came on for hearing at 10:00 o'clock 


a.m. 
BEFORE: 
The Honorable Jo. V. Morgan 
x * * * * *x 
15 BERT DERDIGER 
* x * * * a 
DIRECT EXAMINATION 
BY MR. PECHACEK: 
* Ed * ae x * 
Q. With whom are you employed? A. Thomas Paper Stock Com- 
pany. 


Q. For how long have you been so employed? A. Since Decem- 
ber, 1942. 

Q. What is your present position with the company? A. Office 
Manager and Secretary of the Company. 

: Q. For how long have you been the Secretary of the company? 
16 A. About 12 years, I believe. 

a 5 * ss * * 

Q. Now would you describe generally the nature of the business 
of the Thomas Paper Stock Company? A. The Thomas Paper Stock 
Company are in the business of buying, sorting, grading, baling and 

17 selling of waste paper. 

Q. Going back to the years 1953 and 1954, how many plants did 
the company have operating at that time? A. In the years 1953 and 
1954 they had two plants, one in Chicago and one in Washington. 

* * * * * * 

Q. Now then, were there any different types of paper business 
or any different denominations? A. Yes, we had what we considered 


two branches of business, one what we call a plant operation and the 








other a brokerage operation. | 

Q. First of all now, would you describe what you mean by a 
plant operation and how the business insofar as that phase of itis 
conducted? | 

aK x * * | 3 
> THE WITNESS: The plant operations are the purchases of waste 
~F paper from numerous sources, picked up by our trucks or delivered 

into our plant, sorted and baled and handled as a plant operation. It 
18 is waste paper that is strictly handled through the plant and is 
resold from the plant. ; 

A brokerage operation is the operation of the purchase and selling 
hee of waste paper that does not come into the plant, is not handled by us 
alee except through the railroads and shipped direct to customers for paper 

which we never see. | 
BY MR. PECHACEK: : 

Q. In connection with the brokerage transactions, how do you 
buy the paper? A. We just purchase the paper from accounts that 
handle the grades that we are specifically interested in, or we contract 
for so many tons or cars a month of different grades of paper loaded 
” into freight cars. At that time they wire us or phone us car numbers 
ran of the railroads the paper is turned over to and we give instructions to 
the railroads and ship them direct to the paper male 

Q. How is the price agreed upon in connection with that type of 
transaction? A. The prices are agreed upon by official publications 


ee: that give the price and grades of paper each month and usually agreed 
upon with the accounts at the time of purchase. Either at the first of 
s | the month or at the time of the purchase during the month. 
eo Q. Could you give us a specific example or two so that the mat- 
19 ter will be clearly understood? A. Yes. We would have, as 


regards the account of R.R. Donnelly and Son in Chicago, we contract 
to buy their paper, different grades of paper, so many tons of each 
grade each month based on the current publication either at a certain 
fixed price each month -- | 
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Q. (Interposing) That is, is this a trade publication? A. Trade 
publication, either the Paper Trade Journal, the Daily Mill Stock Re- 
porter, or the Waste Trade Journal. 

Q. And do those various publications specify the current price 
for the various grades of paper? A. That's right. 

* * bcs ed x * 

Q. Would you describe just what you do in connection with broker- 
age eraueactonn his Honor thoroughly understands what takes place 
and how the pricing is fixed and how payment is made, et cetera? 

20 A. Pricing is fixed under the contract. As I say on this Donnelly 
account or contract it is done over a year's time and the pricing is 
fixed based on the market, either the market price or so many dollars 
over or sO many dollars under the fixed market. The price varies each 
month by the published fixed price during that month and that is the 
basis of the sale of the paper as well as the purchase, using the pub- 


- SS ee oe Se ee ee con? er 


lished market price. 
The handling is the same as in the plant operation insofar as we 
bill the car out so the purchase and sale is one transaction and payment 


is made the same as a plant car would be. 
Q. In other words, you are billed by the seller at a brokerage 


transaction? A. Right. 

Q. And then you make payment and then you bill the purchaser of 
that car of paper? A. That's correct. 

Q. Would you describe the type of transaction involved where 
you are buying paper for processing through the plant? A. Yes, many 
accounts do not have the facilities for loading the straight cars of paper 
or don't have the room to accumulate paper and necessitates our picking 
the paper up, bringing it into our plant either for shipment as is or re- 

sorting and rebaling and shipping. The paper is picked up either 
by our trucks, brought into the plant, or is possibly in some cases 
where there own trucks will deliver it to the plant and of course the 
prices are based either delivered in our plant or picked up at their 
plant. This paper then is sorted and graded and shipped to paper mills 
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from the plant, becoming a plant operation. : 

Q. What pricing system do you use on paper that is purchased 
for plant operations? A. Published market quotations. 

* * * *x ra * 

Q. With reference to the operations here in Washington, would 
you describe how those transactions are handled here? A. The trans- 
actions are handled - their plant operations are similar to Chicago ex- 
cept that the majority of their business is done with Federal agencies 
which we don't have in Chicago. We have very few Government con- 
tracts in the vicinity of Chicago. The operations from the Washington 
office are the same in picking up the paper and bringing it into the plant. 
They have no accounts or practically nil accounts that would accumulate 
paper to be able to load freight cars and ship by rail direct to mills, 
necessitating our picking up practically all the paper by trucks and 

bringing it into the plants for sorting or reshipping as is. Their 
brokerage business is - they do not have the commercial houses in 
the vicinity of Washington that would accumulate enough paper to handle 
as a brokerage transaction so that practically all the paper they handle 
becomes plant operations and has to be brought into the plants by our 
trucks and handled by the plant help insofar as sorting and grading and 


rebaling is concerned. 


Q. What about your pricing system with reference to the pur- 


chases of paper in the Washington office? A. Approximately 75 per- 
cent of their business I would say is Government bids and that pricing 
is done at the time the bid is made, either for a period, a three month 
period or a spot bid or a six month period and in some cases a year, 
and it is usually based on the market either at a fixed price or so much 
over or under the market quotation for the different grades. 

Q. With reference to the operations here in the Washington office, 
how are those handled? The actual transaction of business by this office? 
* j$.+¥ * from the standpoint of the administration of the office. 

THE WITNESS: They handle all their own administrative work, 

I mean insofar as their business is concerned, buying and selling of the 
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paper, and the only time the only work that Chicago has to do is the 
~ financial and administrative end insofar as the billings are concerned 
and the collection of the accounts. That is all done in Chicago. When 
they ship a car out of the plant they will make the loading report stating 
the mill it is shipped to, the car number, the number of bales, the 
grades of paper and the price at which it is sold. Those reports are 
sent to Chicago for billing and the sales recorded as Washington sales 


in the books of Thomas Paper Stock, Chicago. 
* 3k * ed bs cd 





Q. And on the subject of books, where are the books kept for the 
Washington office? A. In Chicago. 

Q. At the home office? A. At the home office. 

Q. How are the books kept insofar as the Washington operation is 
concerned? Are they distinguishable? A. They are. The Washington 
plant is segregated completely from the Chicago operations to show the 
sales, the purchases and any expenses in connection with the Washington 
plant. 

Q. Could you state briefly whether or not there is any difference 
in the competitive factors as between the Chicago plant and the Washing- 


ton plant? 
* x * 4 * * 
25 THE WITNESS: I would say there is quite a difference in the 


competitive situation in both the Chicago and Washington areas insofar 
as the Chicago area does not have competitive bids. Most of the busi- 
ness is done with commercial houses which their salesmen sell them 
on the idea of service and price and payment record, whereas in the 
Washington area it is done not knowing whether you are going to be 

a successful bidder against two, three, four or six other concerns bid- 
ding for that business. 

You need in a plant a certain amount of business in order to cover 
your fixed overhead and on occasions if you happen to need that business 
you are going to bid more for the paper than actually what it is worth 
in order to get that business to keep your plant going, whereas you 
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really don't have that to contend with in the Chicago area. 


As far as the mills are concerned, your competition of the mills you 
have in Washington, you have the New York area to contend with and if you 
have your business:established with certain mills - I mean you more or less 
ship these same accounts year in and year out and there isn't too tremendous 
a difference in the shipping to mills as there is in the buying of paper. 

* * * Q. Now then with reference to the Washington office, what 
authority does the branch manager have in connection with the purchases 
of paper and relative to his selling of paper? A. He has full authority to 
buy and sell on his own. There are times when he will discuss with 
Chicago bids to be made and discuss his recommendation and getting the 
opinions from Chicago as to what they think and he has authority to close 
any deals as far as buying or selling his waste paper is concerned. 

The only occasion Chicago enters into it is when bids are made they 
are sent to Chicago because in most cases bid bonds or performance bonds 
or certified check deposits must go along with the bids and all the payments 
are made from Chicago and all officers of the company are in Chicago. 

* * * * * * : * 

Q. Mr. Derdiger, does the Chicago office ever buy paper for the 
Washington office? A. Never. 

Q. Does the Washington office ever buy paper - for the Chicago 
office? A. No. 

Q. Does the Chicago office ever sell paper for the Washington 
office? A. Yes. 

Q. How frequently would you say that accunae A. Well, when- 
ever certain grades or cars of paper cannot be sold by the Washington 
office they will ask the cooperation or assistance from any of the sales 
department of the Chicago office to dispose of certain grades of paper 
for which they have no ready market. | 

Q. Do you have any records for the years 1953 and 1954 that would 
show the percentage of sales that was made by the Chicago office for the 
Washington office? A. Not readily available, no, except that all the 
sales - any cars originating in Washington are handled as a Washington 
sale. Full credit is given to the Washington division and billed out as 
a Washington transaction regardless of who sells the car. 
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* cd 9 14 x 7 * 

Q. Does the Chicago office make any charges for those adminis- 
trative services which it performs? A. The Chicago office makes no 
charge to Washington for sales expense. The only charges that are 
made out of Chicago are telephone calls between the Washington office 
and Chicago which pertain to Washington business. 

Q. Does the Washington office ever sell any cars of paper for the 
Chicago office? A. I don't believe it has ever been done. 

Q. With reference to the charges for the operation of the plant here, 
such as for example rent, depreciation and the like, how are those carried 
on the books? A. They are carried in the general ledger as a separate 
division. Every expense account has a separate ledger sheet showing the 
expense of the Washington division and it is so recorded so that the 
auditors can from that ledger prepare a statement of the division as well 


as the home office. 
x a * * * * x 


THE COURT: Is there any dispute as to the computation of the 

District's assessor if their theory is correct. If it is proper to 
use the form they have used you do not question its computation? Let's 
Suppose now that the use of the apportionment factor is proper. You 
then have no complaint as to the computation of the tax? 


MR. PECHACEK: No, your Honor, we do not complain. 
% * x * x ss * 


BY MR. PECHACEK: 
Q. Now with reference to the returns of this corporation for the 
years 1953 and 1954 - I would like to offer them in evidence for certain 


limited purposes. 
x *x * * * * * 
THE COURT: Petitioner's No. 5 and 6 will be received in evidence. 
* * a x *x x * 


THE COURT: Now they are being received for all purposes. You 


can make such statements about them as you see fit. 
x * x * ae RE * 


BY MR. PECHACEK: 
Q. Mr. Derdiger, with reference to the year 1953, what factor 
accounted for the profits of the corporation? A. The brokerage factor. 
Q. Were there any other factors that contributed to the profit of 
the corporation ? 
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MR. WIXON: I object. | 

THE COURT: I think that is objectionable. The books would show 
that, wouldn't they? : 

MR. PECHACEK: Yes they would, your Honor. 

THE COURT: It is in the record. Itisa matter of argument in 
your brief. i 

* x cd : a 


CROSS EXAMINATION 


BY MR. EHRIG: | 
Q. Mr. Derdiger, do you yourself keep the books and records of 


the corporation in Chicago? A. They are kept under my supervision. 
Q. How many employees do you have keeping the books and rec- 
ords in Chicago? A. Three. : 
* * * * = 
Q. All employees keeping all books and records. - 
A. Approximately six. 


* * * * : * * 

Q. How many people altogether are employed fn the Washington 
plant? A. In the Washington plant? 

Q. Yes. A. Offhand I would say around fifty, 

* * * * : * * 

Q. Just how does the Washington division operate? Separate 
from Chicago now. A. Separate from Chicago they operate on their 
own. They do their own buying. 

Q. How do they actually operate? How do they go out and buy? 
A. They contact accounts. 

Q. Who? A. The manager or under his supervision he has sales- 
men calling on accounts, solicit their business, the purchase of waste 
paper and agree on a price structure of how the bills are to be paid, 
what basis they are to be paid, and arrange for pick-ups at the cus- 

tomers’ convenience, and pick-ups are made by our trucks and 


carted to the plant. The paper is sorted and baled. 
* * x 
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Q. * * * Do they go out and solicit from the Federal Govern- 
ment? <A. Not necessarily, no. Usually the Federal Government 
contracts are all done by bids. 

Q. Didn't you state one time that 75 percent of your business in 
Washington, the purchasing business, was from the Federal Govern- 
ment and the District Government? A. That's correct, approximately — 
75 percent. 

ae x * x * *x 

Q. Who prepares and signs the bids that go to the Federal Govern- 
ment? <A. Well, they are in most cases sent to Chicago because they 
require deposits to be sent in with the bids and all checks for the Wash- 
ington division are made in Chicago. 

Q. Iam not getting into checks now. Who signs the bids? A. 

In most cases Chicago. 

Q. Who signs them? A. Ido, or Mr. Kredich, the President. 

Q. The bid couldn't be submitted without their signature, is 
that correct? A. I believe it must be an officer of the company. 

Q. All the officers are in Chicago, are they? A. They are. 

Q. There are no officers in the Washington area? A. No, sir. 

Q. * * * The other soliciting in the District other than the 
Federal Government and the District Government, the other 25 percent, 


who has the authority to commit the company to purchase? A. The 
Washington office. 

Q. Mr. Herwod? A. Mr. Herwod can okay any contract that 
either he or any salesman under him makes. 


Q. They don't need prior approval from your office? A. No. 
Q. No matter how large the account? A. No matter. 
Q. How about sales? A. They make their own sales. 
Q. Sell anything they want? A. That's right. 
5 * * * * * 
59 Q. On your '53 and '54 return, exhibits 5 and 6, you allocated 
a certain proportion of your officers’ salaries to the District of Columbia. 
Could you explain why you did that, sir? A. Under the assumption 
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that a good part of this time is spent traveling to Washington and busi- 
ness problems discussed with him, plans made for the expansion of 
the business, suggestions made. 

Q. In other words they do work for the Washington office? 

A. Not that they do work, I mean they discuss the progress of the com- 
pany. 

Q. They assist him? A. That is right, they might discuss 
ideas. 

Q. And give him advice, dothey? A. That's right, if they re- 
quire it. 

* a * * 5 x 

Q. The figures for salaries and wages in item 15 on both returns, 

60 ‘53 and '54, are they actual District salaries? A. Those are 
actual. 

Q. Take in no salaries of anyone in Chicago? A. None. 

Q. On the line 18 of the deductions in both returns, bad debts, 
are those actual figures for the District of Columbia ? A. No, they 
are not. 

Q. What are they? How do you get those figures? A. That 
is using a factor rate based on the bad debts for the entire company. 

* * * * | * * 

Q. How do you arrive at the factor? A. It ‘ arrived at by 
the accountants using this 13 percent. : 

Q. District sales to sales everywhere? A. That's correct. 

Q. On line 19, interest, for both years, would you explain how 
that is proportioned or allocated to the District? A. It is also used 
in the factor. ! 

Q. Using the same factor of sales? A. as factor. 

61 Q. It is not an actual figure for the District? A. Not an actual 
figure. : 

Q. Line 20, taxes, is that using the factor or is that an actual 
figure? A. That is using a factor. 

Q. Did you pay any taxes in the District of Columbia? A. In 


18 
the past? 

Q. For 1953 and 1954? A. The tax returns show no tax, 

* * .* * cd x 

Q. I did not mean how much tax you paid with the return. I 
meant line 20 says taxes $5,000 in the year 1953 to the District. Iam 
asking you, sir, whether or not the District office actually paid any 
taxes in that year? A. That doesn't say $5,000 of taxes was paid 
to the District. That is taxes applicable to the District. 

62 Q. You said they were apportioned, sir, on the basis of the 
factor from sales? A. That's right. 

Q. It doesn't reflect any actual tax? A. The books will reflect 
any actual taxes paid to the District or within the District. 

Q. But this figure does not? A. No, it does not. 

Q. Line 21 under deductions, contributions or gifts, was there 
any gift made from the District of Columbia office to any charitable 
organization for the year 1954? A. Well, the books will reflect that, 
From the statement here it appears that a factor was used rather than 
actual. 

Q. This isn't an actual figure? A. No. 

Q. Under deductions, line 25, advertising, sir, in the year 1953 


was any advertising done by the Washington office? A. Well, adver- 


tising is placed from the home office and our advertisements will state 
that there are plants in Washington and Chicago. But there is no direct 
advertising. 

Q. The Chicago office or the officers in Chicago advertise? 

A. Generally. 

Q. Generally? A. In trade publications. 

Q. And you have here apportioned an amount to the District for 
its share of that expense? A. That is correct. 

Q. Sir, for both years 1953 and 1954, item 25 c, would you tell 
us whether or not the amount attributed to the District there is an 
actual figure or an apportionment figure? A. That is an apportionment 
figure. 
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c a x * ! * * 

64 Q. Do you for your Washington employees maintain -- your 
truck drivers and laborers, do you maintain any social security bene- 
fits or health and welfare benefits, insurance plans 2 

5 * x x * * 

A. Just normal social security and workmen's compensation. 

Q. Who keeps the records of the social security and workmen's 
compensation? A. They are prepared in the Washington office from 
the payroll records and sent to Chicago where the returns are filed. 

Q. Returns are filed in Chicago? A. That's. right. 

Q. Do they keep the over-all bookkeeping there in Chicago? 

A. That is correct. 

Q. As to all the employees in Washington? A. Correct. 

Q. Who meets the payroll of the Washington staff ? <A. The 
payroll is prepared in Washington, the checks drawn in Washington and 

65 signed by the office manager and bookkeeper in Washington. A 
recapitulation sheet is sent to Chicago and recorded on the books as 
the Washington payroll expense and a check drawn to Thomas Paper 
Stock Company, Washington, and sent to the Weshineton office for 
deposit to that account. 

Q. You at all times keep an amount of $5, 000 in the bank for 
meeting these payrolls, do you not? A. That is correct. That is a 
payroll fund. 

Q. That account is maintained by the Chicago office? A. No, 
it is maintained by the Washington office. 

Q. But the Chicago office -- A. (terpoeing) Deposits funds 
for it. 

Q. Meets the same amount of payroll every re to keep that 
account up to $5,000? A. That's correct. , 

Q. How many trucks do you have in Washington? A. Offhand I 
don't know for sure. : 

Q. Who purchases the trucks? A. Sidney Herwod. 


Q. Does he have to have authorization before he can purchase 
| 
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trucks? A. Not necessarily, but he will discuss it with the Chicago 
office. 
Q. Not necessarily doesn't give me a very good answer. Does 


66 he or does he not have to have authority? A. He will discuss 
it with the Chicago office and tell them the condition of his trucks and 
that he is going to purchase a truck. 

Q. In other words he doesn't go out on his own and purchase ten 
trucks when he thinks he needs them? A. No, he certainly doesn't. 

Q. In other words he has to have authority if he wanted ten trucks? 
A. If he needed ten trucks he would get them. 

Q. Without permission? A. He could go out and buy them be- 
cause he can't operate a plant without any trucks and if ten trucks broke 
down and he needed trucks he would have to buy them. 

* x a * * 

Q. For the year 1953 in the District for the Washington office 
you reported a loss of $92,000, is that correct, sir? A. Correct. 

Q. In 1954 $59,000, correct? A. Correct. 

Q. What is the purpose of keeping the Washington office? A. 
We had profitable years in Washington over a period of years and when 
the paper condition, paper market is at a low ebb the conditions do not 
help to make profits and we know that and we still have to supply those 
accounts that we have done business with. You can't go in and out of 
accounts year in and year out. 

Q. Who absorbs the loss in the Washington office? A. Chicago. 

Q. Chicago does? A. Yes. 

Q. If it weren't for that there would be no Washington office, 
correct? A. That's right. 

cd * * a * x 

Q. You stated, I believe, on direct examination that financial 
administrative accounting and billing is all done in Chicago? <A. That 
is correct. 

Q. The Washington force as I understand it sells material to ac- 

counts but you do the billing? A. Right. 





21 

Q. So that the expense of billing is taken avey ee the Wash- 
ington office, is that correct? A. Right. 

Q. As a matter of fact all the paper work in that account is taken 
away from the Washington office? A. The majority of it. 

Q. Are payments for sales made by the Washington division made 
to the Chicago office? A. To the Chicago office. : 

Q. Are any payments made directly to the Washington office? 
A. Very rarely. Occasionally they get a check. 

Q. Did you have a salesman in Albany during these years? 
A. Yes, sir. | 

Q. What was his function? A. He sold paper for any of the 
branches, Chicago or Washington or Camden, that needed assistance 


and couldn't sell their own. 
* * * * * *x 


Q. And he would sell paper from Washington? A. Occasionally, 


yes. 

Q. And from Chicago also? A. Right. ! 

Q. And I understand Chicago has salesmen who also sell Washing- 
ton's paper? A. If they couldn't sell it themselves they would have 
to sell it. 

Q. Would that be included in your account as a’ District sale? 

A. That's right. They got credit for all the paper that was shipped 
out of Washington. 

Q. Would any expense be attributed to the District as a result of 
the salesmen's selling from Chicago or from Albany? A. None. 

* * * * * * 

70 Q. You pay the Federal Government a substantially higher amount 
than you pay an independent account? <A. Well, because with indepen- 
dent accounts you can bargain with them as far as prices are concerned 
to meet competition. They will sit down and discuss the price situation, 

71 whereas with the Government bids you only have one opportunity 
and that is to put in a first and final bid. You either get it at your 


price or you don't. 





22 

Q. What is the advantage of bidding with the Government if you 
don't make any money on them? A. I just got through telling you 
that you need paper in your plant. If you didn't get any bids at all, 
if we couldn't receive any of that Government business we would be 
operating at a 25 percent capacity and wouldn't have any tonnage in the 
plant. 

Q. So that what would actually happen would be that you would 
lose customers that you couldn't supply, is that correct? A. That's 
correct. 

5d * * * XK x 

Q. So you keep a great number of customers of yours because 
of your dealings with the Federal Government? A. No, I disagree 

72 with you. The customers of Washington are not necessarily 
the customers of Chicago. 

Q. If you need paper in Chicago you can certainly get it from 
Washington, can't you? A. Wecan, yes. 

Q. There is nothing to prevent you. This is your office isn't 
it? A. Yes. There isn't that great percentage of business that is 
taken from Washington. The only business taken from Washington is 
the tonnage that they cannot dispose of themselves to their own accounts. 

Q. WhatlIam saying, Mr. Derdiger, is that assuming you have 
a warehouse full of paper over here in Washington and you have a cus- 
tomer in Chicago that wants it, there is nothing to prevent you from 
getting it from the Washington office, is there? A. Not atall. 

Q. So you always have a supply for your customers? A. We 
don't always have a supply. 

| Q. At any rate you have more of a supply by reason of your Wash- 
ington office than you would have with your Chicago office alone? A. 
But it might not be available for the Chicago accounts. 
Q. But it might be? A. It might be. 
2 ae * cs % cs 
73 Q. * * how much tonnage of paper is purchased in the Washington 
office? A. That is handled in the Washington plant? 
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Q. Yes. A. In the year ending December 31st, 1953, they 
handled 17,100 tons. 7 

Q. 17,100. How about '54? A. They handled in the plant 
22,576 tons. Brokerage tonnage for the same years, ‘in 1953 was 506 
tons. : 

* * * * 

A. And in 1954, 759 tons» : 

Q. This brokerage transaction, I am not too sure I understand 
that, sir. Is it actually the case that you purchase paper just from a 
different supplier, isn't that it? A. It could be the same supplier. 

74 Q. I mean is it really a brokerage transaction or don't you just 

go out here to someone else who is in the business and say give me 
some paper? A. A broker's transaction is any transaction that is 
not brought into the plant. : 

Q. That is what youtermit? <A. That's Comes 

Q. You actually buy this outright? A. All the paper is bought 


outright. 
* * * ss * x 


Q. *** Do you have the figures for the same years, '53 and '54, 
for Chicago? A. Ido. | 

Q. Would you mind giving us those? A. For the year ending 
December 31st, 1953, the Chicago plant handled 80, 297 ton and the 
brokerage was 46,325 ton. * * * A. * * For the year ending Decem- 
ber 31st, 1954, the plant handled 82, 859 ton, and the: erokerase was 

75 55, 498 ton. | 

a * * 

BY MR. WIXON: : 

Q. Do you have any interest in any other corporations dealing in 
paper stock, sir? That is to say, does the Thomas Paper Stock Com- 
pany have any interest? A. They own stock in fally owned subsidi- 
aries. ! 

Q. How many wholly owned subsidiaries does the Thomas Paper 
Stock Company own, sir? A. In the year 1953 and 1954? 
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Q. Yes, sir. A. They had Camden, New Jersey. That was 
Eastern Thomas Paper Stock Company. I believe they had Northwest 
Thomas. If I may refer to this? 

Q. Goahead. A. They own 100 percent of the stock in Rock- 
ford Paper Board Company, which is a board mill rather than a waste 
paper mill. 

Q. Where is that located? A. Rockford, Dlinois. Northwest 
Thomas Paper Stock in Minneapolis. Lakeview Waste Paper Corpora- 
tion in Chicago. Eastern Thomas Paper Stock Company in Camden, 
New Jersey. Southern Paper Stock Company in Louisville, Kentucky. 
That is all. 

76 Q. That is, those are all 100 percent stock ownership with re- 
spect to all of them? A. That's right. 

Q. Does the Thomas Paper Stock Company conduct any active 
operation in behalf of any of these subsidiary corporations? A. Pardon 


me? 


Q. Do they have any activity on behalf of these subsidiaries? 
Does Thomas Paper Stock Company involve itself with the operations 
of the subsidiaries? A. How do you mean? 

Q. What do they do with respect to them? What if anything does 
the Thomas Paper Stock Company do in respect to the management and 
the operations of these totally owned subsidiary corporations? A. 

They are all managed by managers in the different plants. 

Q. Yes, I understand that, but what if any activity does Thomas 
Paper Stock Company take with respect of the wholly owned subsidiary 
corporations? Any joint officer control? A. Yes, the officers of 
Thomas in most cases are the officers in the other companies. 

Q. How about the Board of Directors? A. They are practically 
the same. 

77 Q. In other words, the activities are not limited to Thomas 
Paper Stock Company, they are concerned with and involve the activities 
of all the subsidiary corporations? A. Correct. 

Q. And they have the control, officer-wise and Board of Director- 





78 


79 
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wise, with the officers of the Thomas Paper Stock Company, is that 
right? A. That is correct. : 

Q. Do you keep any records on behalf of sascha at 
your Chicago office? A. Yes, we do. : 

Q. Do you keep all the records? <A. All the records? 

Q. Do you do all the accounting work, in other words, for the 
subsidiaries? A. That's right. : 

Q. You don't have any of those records here, do you? A. No, 
sir. 

Q. Would it be a fair statement to say that so ie as the activities 
of the paper operations of the Thomas Paper Stock Company and the 
subsidiaries of Thomas Paper Stock Company business-wise are one 
although set up in independent organizations for purposes of operation? 
A. I would say so. 

Q. How about these subsidiary corporations, do they make a 

profit, do you know? A. I don't know offhand, 

* * * * > * 

Q. Tell me, do you keep the records on behalf of these subsidi- 
aries? A. Yes, sir, I do. | 

Q. You yourself personally? A. Under my supervision. 

Q. The activities of these subsidiaries, are they Similar to the 
activities of your local office here insofar as your Chicago operation 
is concerned with respect to control over selling and buying, or is 
there a difference? A. No, they are similar. : 

Q. Similar? A. Yes, sir. | 

Q. Do you have a manager out in these aii corporations ? 
A. I believe in most cases, yes. : 

Q. And the officers of the Thomas Paper Stock Company, I take 
it, go back and forth between your subsidiary corporation offices, your 
Washington office and your Chicago office? A. Yes, they do. 

* * a aE | * ate 

Q. Now in operating your Washington office you do certain things, 
don't you, from Chicago? You handle things in a certain way from 
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Chicago? A. That's right. 

Q. Do you do about the same thing from Chicago with respect 
to all these subsidiary corporations as you do with your Washington 
office? A. No, except they are separate companies. 

Q. Iunderstand that, but you do visit, do you not, the Rockford 
office? <A. Right. 

Q. You keep the accounting records? A. Right. 

Q. You obtain paper fromthem from time totime? A. Yes. 

Q. Do they submit bids which are first submitted to the Chicago 
office for clearance? A. Right. 

Q. Do you make any advances of money to these subsidiaries? 
A. Yes, if necessary. 

Q. Do the managers of these subsidiaries report to the Chicago 
office from time totime? A. From time to time, yes. 

* cs x * * * 

Q. * * * Where are the distinctions between the handling of 
the subsidiaries and the Washington office so far as Thomas Paper 
Stock Company is concerned? Where is the difference? Tell me. 

A. Well, in certain states it is more advantageous for us to form 
separate corporations and instead of being a division they are subsi- 
diaries. 

Q. In other words it was an office determination, a management 
determination by Thomas Paper Stock Company that instead of having 
say a Rockford, Dlinois, office that it would be more advantageous 
for one reason or another to establish a wholly owned subsidiary corpo- 
ration, is that correct? A. That was not the determination of the 
officers, it was the determination of legal advice. 

* % * * ie x 

Q. What you mean then, I take it, as a consequence of some 
professional advice the office determined to do certain things? A. 


That's right. 
* 
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Q. So that what you are talking now about with respect to the 
82 Washington office would be essentially the same as the subsidiary plants 


and offices? <A. I would say so. 


* a aE * * o 
| 
Q. Do you allocate to them any of your expenses? Do you make 


any charges for the services rendered? A. We do to our mill. 
Q. How do you make those charges, sir? A. We have a fixed 
charge for the Rockford account because our salesmen sell for them 


as well. They have only one salesman. 
Q. And your salesmen handle that item too? A. Their waste 
paper accounts. | 
Q. Do you supply them with paper from time to time? A. Yes. 
* * x * * * 
Q. How about these other plants, these other subsidiary plants ? 
A. No, they are just strictly waste paper plants. i 
Q. Do they supply the Thomas Paper Stock Company from time 
to time with paper? <A. Yes. 
* cd * * ie * 
84 Q. You keep the books and records for all these subsidiary plants 
as well as for your Washington office? A. That's correct. 
Q. Are they kept similar to these records? A. That's correct. 
Q. Do they get charged for that service? A. No. 
THE COURT: I thought he said he did make a charge. 
THE WITNESS: The one, not the waste paper accounts. 
MR. WIXON: He has one paper mill and then subsidiary plants 
of the type of the Washington office. 
THE WITNESS: That's right. 
BY MR. WIXON: ! 
Q. Why are the records kept for these subsidiary corporations 
in Chicago? A. Why? | 
Q. Yes, sir. A. That is the home office. They don't have any 
office managers. | 
85 Q. They don't have personnel that could do that? A. That's right. 
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Q. All their personnel are operating personnel in the sense of 
persons who obtain the waste paper, bale it and handle it in the ordi- 
nary course of business? A. That's right. 

Q. Do they keep their own financial accounts, deposits in banks, 
anything of that sort? A. No, they are all kept from Chicago. 

Q. To pay the salaries of the persons in the subsidiary corpora- 
tion? A. That's correct. 

* cd * * x 

Q. How do you handle the matters that must come up from time 
to time in the business operations here so far as advice or direction, 
perhaps, or suggestions? How do the Thomas Paper Stock Company 
officers handle the matters that arise in Washington? A. They tele- 
phone Chicago if they have any matters they want to discuss. 

Q. Then from time to time your officers come here and there 
has been, I believe you said, some movement of the manager here 
to Chicago? A. It has been very rare. 

x ca * % * * 

88 Q. How about paper supplies, things of that sort, the acquisition 
of this? A. We don't direct them as to pricing or who they should 
buy from. 

Q. Somewhere along the line somebody has to know how much 
paper you need. A. That isn't true. 

Q. You don't care how much paper you have? A. Wetry to 
sell everything we buy. 

Q. Isn't there some point you would like to buy more or buy 
less? <A. Oftentimes. 

Q. Don't you make that determination up in Chicago sometimes 
that you need less or want more? A. They have their own - as I 
say, when they can't sell their own paper they will ask assistance from 
Chicago. They have to dispose of everything they buy, especially when 


you sign a contract and these bids, you must take the paper whether you 


sell it or not. 
* 
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Q. By the way, does the manager here have any money, any 
91 cash money? A. All he has is the payroll account, payroll 
fund of $5,000 used for drawing payroll checks ak and a petty cash 
fund of $250. 

Q. He hasn't any other money? A. No. : 

Q. He couldn't buy anything he wanted past the $250? A. He 
buys everything and charges it and okays the bill and sends it to 
Chicago. | 

Q. How do you replenish his funds? I mean the $250? A. He 
sends in a petty cash report, usually weekly or every two weeks. 

Q. Does he have carte blanche to buy anything he wants? A, 
Yes, sir. 

Q. Anything he wants? A. Yes, sir. | 

Q. Then he charges the Thomas Paper Stock Company for it? 
A. That's right. 

Q. Does he do that all the time? A. Yes, he does. 

Q. Does he go out and buy trucks and things like that? A. He 
has always bought his own trucks. 

92 Q. How about baling equipment? A. He buys that too. 

* xk ae * * 

101 THE COURT: Is there any sale of paper, either one way or the 
other, between the subsidiaries and the parent company, either one 
way or the other? Does the parent company sell any paper to the sub- 
sidiaries or do the subsidiaries sell any paper to the parent company? 

THE WITNESS: Yes; we sell paper to our own board mill, but 
we wouldn't ship paper to one of our other plants. | 

THE COURT: That's what I asked you. I mean, would you sell 

any paper to the subsidiaries? : 

THE WITNESS: Yes. 

THE COURT: Well, why do you do that? 

THE WITNESS: Well, because they use waste paper in the produc- 
tion of board. You see, that's a board mill, paperboard. We have in 





the boardmill where they produce chipboard and they use paper for 
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the making of that. 

THE COURT: What mill is that? 

THE WITNESS: Rockland Paper Board Company; that's in Rock- 

Illinois. 

THE COURT: Any other subsidiaries buy paper from you? 

THE WITNESS: You mean the waste paper subsidiaries? 

THE COURT: Yes. 

THE WITNESS: Well -- 

THE COURT: You don't have any for them. 

THE WITNESS: Yes; we would have cars shipped into us, they 
may load a car of mixed grades of paper where they don't have any sort- 
ing operation and we would get the paper into our plant and sort it. 

THE COURT: I see. They have no sorting? 

THE WITNESS: They have no sorting operation. 

x % x x * 

THE COURT: * * * I mean what size of the equipment? 

THE WITNESS: The baling machine? 

THE COURT: Yes. 

THE WITNESS: Oh, it’s a tremendous machine, about, oh, I'd 
say about 8 feet high and extends, goes down into the ground about 12 
to 15 feet. 

THE COURT: Well, how many baling machines do you have in 
Washington? 

THE WITNESS: In Washington, I believe there's one or two. 
Now, I’m not sure which. 

THE COURT: And do they have these baling machines in all the 
subsidiary plants? 

104. THE WITNESS: No. 

THE COURT: They don't have them? 

THE WITNESS: No. 

THE COURT: What do they do about it? 

THE WITNESS: As I say, they load cars and send it through 
Chicago for sorting. 





31 
* x * * x ae 
106 THE COURT: Mr. Derdiger, as I understand it, your company 
believes that the proper way to determine the tax liability of the petitioner 
is by separate accounting, is that correct? 
THE WITNESS: That's right. 
THE COURT: And you mean by that that you take the operating 
expenses and the operating revenue and determine what the gain was? 
THE WITNESS: That's correct. 
THE COURT: You wouldn't make any provision for overhead, 
general office, or salaries? 
THE WITNESS: We never have. 
THE COURT: Well, didn't you do it -- 
THE WITNESS: (Interposing) We did that on the basis for those 


amounts that are undeterminable. 
* * a * * * 


109 THE COURT:* * * did you make any profit by merely taking the 
operation here in the District of Columbia such as it costs for rent 


and salaries of local employees, and then the income -- that made no 
profit at all? 

THE WITNESS: In what year are you talking about? 

THE COURT: These two years. 

THE WITNESS: It did not. 

THE COURT: Do you know what the net was for those two years? 

THE WITNESS: Yes, sir; these statements prepared by our audi- 
tors show the net. 

THE COURT: But don't they make allowance for some overhead? 

THE WITNESS: No, sir. 

THE COURT: Just operation? 

THE WITNESS: Just operations pertaining to Washington alone. 

THE COURT: Allright. And the books reflect that? 

THE WITNESS: That's right. 


* * * 
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110 SIDNEY HERWOD 
* sd x x a 
DIRECT EXAMINATION 
BY MR. EHRIG: 

* * * * * * 

Q. What is your position, Mr. Herwod? A. Iam the Washing- 
ton manager for Thomas Paper Stock Company, manager of the Wash- 
ington Branch. 

ae cd = a xe * 

111 Q. How many employees, how big is your staff? A. We have 
an office manager, bookkeeper, plus a clerk, and myself. 

Q. Any other employees? A. The plant employees. 

Q. How many arethey? A. At this time approximately between 
65 and 70. * * * 

* * 4 * * % 

113 Q. And who purchases those trucks? A. Well, Ido, from time 
to time. We need a replacement. 

Q. Who determines when they need replacement? A. Ido. 

Q. And you consult anyone when you have to buy atruck? A. 


* * * * * cs 
114 Q. Are there any officers of the Thomas Paper Stock in the Dis- 
trict? A. No, none living in this vicinity. 

cd % * * x * 

Q. How often do any of the officers come down here? A. This 
is the first visit I have had since last June. 

Q. How often are you in consultation with them by phone or wire 
or report? A. Well, I communicate daily. We keep posted on prices, 
what's short in what area, and so forth. 

Q. What do you mean by that, sir; What is "short in what area"? 
A. Well, the economics of our business is based on supply and demand. 

Q. Right. A. An item may be in plentiful supply in the East, 
may be short in the West. We may be able, because of the shortage, 
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our competitors may be shipping out of this territory, we take advantage 
115 of the information and try to give the best pricing. 


Q. You mean in selling or buying as far as the best price? A. 


Both. 

* * * * oo * 

Q. Now, as far as this business of East and West is concerned, 
if Chicago, or Dlinois, or one of your salesmen out there decided or 
found that he has got a bid from someone they want to buy paper from 
you of a certain quality, your warehouse here in Washington happens 
to have quite a bit of paper like that, would they sell it? A. I doubt 
it very much. There is a matter of freight rates iyolved! See, 
geography has a lot to do -- : 

Q. (Interposing) What if they can't supply the paper from any 
other area and they want to keep that account? A. Well, I imagine -- 
well, there's such a thing as being financially impossible to do certain 
things unless they want to give it away to accommodate a customer. * * 

x Bs * ae * x 

116 Q. Suppose your Chicago office wanted to keep that customer in 
Illinois, would they ask you if it was all right to sell your paper? 

A. Ihave customers here in the East. 

% * x * * * 

117 MR. EHRIG: * * * if Thomas Paper Stock had a customer in 
Illinois that wanted a quantity of paper of a certain grade which the Wash- 
ington warehouse had in your possession down here -- 

* * x * * * 

Q. But assuming that fact; now, as you stated railroad rates are 
high, you might lose money on the deal. <A. I wouldn't. 

Q. Well, the Thomas Paper Stock Company would. A. I 
wouldn't let them. 

Q. Justa moment. Would you have any say in the matter? 

A. Absolutely. 

Q. * * * If the Board of Directors of Thomas Paper Stock Com- 

pany in Chicago decided they wanted to sell it. A. Ill answer your 





34 
question in this manner. When I came to work for Thomas Paper Stock 
118 and they asked me to take over the job as manager of this plant, 
I took it on one condition. 
Q. Allright, goahead. A. It's carte blanche. I ran my own 
show and no interference from Chicago. 
ad ae a * * a 
119 Q. All right. Do you submit bids to the Federal Government? 
A. Yes. 
Q. Are they under your name? A. No; I don't sign the bid -- 
Q. (Interposing) You don't have authority, do you, to submit a 
bid to the Federal Government for Thomas Paper Stock Company? 
A. Well, a bid for any item in the Federal Government if it's bid by 
a corporation, or a partnership has to be signed by the president -- 
me * x * * * 
120 THE COURT: * * * All you have to do is answer "yes" or "no." 
Do you submit bids yourself? 
THE WITNESS: No. 
* % * 4 x *K 
THE WITNESS: May I clarify one thing. There are bids that 
come up that I can submit myself under my signature that don't require 
a bond or a cash deposit. 
BY MR. EHRIG: 
Q. With the Federal Government? A. There are, but they are 
121 minor bids, they are of no consequence. 
Q. Minor in point of money or point of the agency involved? 
A. Minor in the point of agency involved, minor in the point of paper 
involved. 
Q. Give us an example. A. Fort Belvoir, they have a bid com- 
ing up in a couple of weeks, and I can fill out the bid and sign it myself. 
Also the Senate Office Building has a separate contract that they submit 


it once a year. 
* * * * * * 
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122 Q. As far as personnel is concerned, hiring and firing, I'm talk- 
ing about if you wanted to expand your office to include, say, ten more 
laborers and three or four more bookkeepers, could you do that without 
consulting the Chicago office? A. Yes. | 

* * * * ! ok * 

123 Q. When your salesmen or yourself sell something here from 
Washington, sell some of your paper to your customers, how is that 
transaction handled by your office? A. Well, we fill out what is known 
as a loading report. * * * It gives the name of the customer, the 
address, the car number, the price involved, and a list of the bale 
weights and the railroad weight. And we keep a copy in our office 
and send it to Chicago and in turn Chicago invoices the customer. 

Q. You make no charge? A. We don't do any billing out of 
Washington. 

Q. You don't make any charge for the sale? You don't keep any 
receipts then? A. No. 

Q. Do you have any bank accounts here? A. Just our payroll 


account, | 
Q. That is the five thousand dollar account? A. Yes, sir. 
* * ac cs * ss 
124 Can you draw on that for anything besides payroll? A. No. 


Q 

Q. Then, if an emergency arose in the District where you needed 
money you wouldn't have it. A. Well, we havea petty cash account, 
about $250. 

* * * * * * 

125 Q. * * * Do you know how many sales of goods in Washington, 
D.C., from Washington to your customers, are made by salesmen other 
than your own Washington salesmen? A. Well, I wouldn't be able to 
tell you exactly, but we have a record of it. | 

5 * a e * * 

THE COURT: Can't you approximate it? 

THE WITNESS: Approximately I'd say a very minute part of our 
sales, maybe ten percent. 
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BY MR. EHRIG: 
* bs * * ae cs 
126 Q. Who are these sales made by? A. Oh, they are made by 
the salesmen in Chicago, mostly by our president, but they are made 


i AY 2a EAS Ae eS he 


to Eastern mills because these mills were his account before they ever 





opened up an office in Washington, or a plant, and it’s usually a custom, 
once one person handles an account or a mill that he stays with it until 
the day he dies or gets fired. 

* * * * x ak 

Q. Are you familiar, sir, with the operation of the subsidiary 
companies of Thomas Paper Stock Company? A. No. 

127 Q. Do you know where they are located? <A. I know where some 
of them are. 

Q. You know of them, then? A. Yes. 

Q. Do you have any dealings with those organizations? <A. No. 

Q. None whatsoever? A. No. 

Q. You do not have anything to do with them? A. Only in the 
matter of getting the idea of what the current market prices in their 
area -- 

Q. (Interposing) Do you exchange reports withthem? A. Well, 
let's say we exchange information. 

: Q. What kind of information? A. Shortages and oversupplies 
and prices. 

Q. Why? A. To give us the better judgment in order to enter- 
tain how we can buy and sell in our own area. 

Q. You mean their operation in one of the subsidiary companies 
affects you? A. The operation doesn't affect it, it may be, well, 

I'll give you an example. 
Q. Allright. A. There may be a mill, say, in New Jersey, or 
128 Pennsylvania, who is buying an item called hard white shavings 
and, say, he's paying $105 a ton FOB Camden, New Jersey. Well, 
I have a mill who uses the same item and hard white shavings are hard 
white shavings whether they are here or in Kalamazoo, and this mill 
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happens to be in Richmond, and he may have a freight rate of, say, 
$8 a ton to his mill and I only have a freight rate of, say, $5 to my 
mill. When you figure what the delivered price is. | 

Q. It's better to come from yours -- A. (Interposing) No, I 
feel that by the knowledge that he is getting $105 FOB and his mill is 
paying an $8 freight rate it would actually cost the mill $113 whereas 
my mill would want to pay me, say, $105 and they only have a $5 
freight rate they are buying the same package for $110 delivered. 
So, if the stuff is worth that in that area it should be worth the same 
down there, because they are getting the same price for their board 
so I try to get $113, try to get -- I'd try to get $108 instead of $105. 

Q. And they profit likewise by your reports from your area, 
is that correct? A. So we can get that information from our daily 
and publications, but sometimes the publications are late in their re- 
porting and this way we have the information practically daily. 


* * * * * * 


129 Q. Do you know any of the managers of those subsidiaries? 
A. I don't. | 


Q. Camden? A. Yes. ! 
Q. Does he operate the same way you do? A. I'm sure he does. 
* ss x cd i & 

132 THE WITNESS: The information we exchange would be similar 
to the type of information that if Arrow shirts were selling for 99 cents 
in New York and they were selling for a dollar something here -- 

BY MR. EHRIG: , 

Q. (Interposing) You get it verbally? A. Not an order, we are 
just exchanging information. 

Q. Do you get the information verbally, is it vernal or written? 

* ak 7 * * * 
A. Verbal. : 

Q. Never written? <A. That's right. : 

Q. How often are the verbal communications of information re- 
layed to you? A. They vary, sometimes once a day, sometimes once 
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a week, 
Q. Quite often, then? A. Well, as you can see by our telephone 


bills we do most of our business -- 


* * * * * * 
133 BERT DERDIGER (recalled) 
* * * * * * 


DIRECT EXAMINATION 
BY MR. EHRIG: 
* + ss si x x 
Q. You mentioned the subsidiaries of your Thomas Paper Stock 
Company. A. Yes. 
Q. And that you keep certain books and records of theirs in 
Chicago? A. Yes. 
134 Q. The same as you do for your Washington office, is that cor- 
rect? A. Same as we do for our Washington Branch. 
* * * * 5 * 
Q. * * * How about officer salaries. You have taken the entire 
amount of officers salaries as a total deduction from sales both within 
135 and without the District, correct? A. Right. 
Q. And you have apportioned a certain amount of that to the Dis- 
trict of Columbia? A. Right. 
Q. Now, what part of those officers salaries are attributed to 
the subsidiary corporations? A. None. 
Q. Why not? A. Well, they are subsidiaries, they are not 
considered a branch. 
x % cs bd * ae 
137 Q. As to the other items of deductions, bad debts, interest, 
taxes, advertising, and the other deductions which you have itemized 
in these returns, were any of those items subject to any apportion- 
ment to the subsidiaries for benefits that they received from the work 
done in the Chicago office? A. I wouldn't say so off-hand. 


Q. They were not apportioned? A. That's right. 
* sd * % * * 


o : - 
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144 — [Filed June 7, 1957, District of Columbia Tax Court] 
OPINION NO. 935 | 
FINDINGS OF FACT AND OPINION 
The Assessor assessed the petitioner deficiencies in franchise 
tax for the years 1953 and 1954, computed by the use of a formula for the 
allocation of net income prescribed in the regulations for the adminis- 
tration and enforcement of the District of Columbia Income and Fran- 
chise Tax Act of 1947 (Chapter 15, Title 47, D.C. Code, 1951 Edition). 
The petitioner here protests those deficiencies and claims that its tax 
liability should be computed by the use of separate accounting and not 
by the formula. The respondent contends that the business of the peti- 
tioner is unitary and that the use of the formula was proper. 


Findings of Fact | 

1. The petitioner is an Dlinois corporation with its principal of- 
fice at 1500 North Hooker Street, Chicago, Dlinois. : Such office for 
convenience will hereinafter be referred to as the "home office". 

2 (a) The petitioner is engaged in the business of acquiring and 
reselling waste paper, involving in some instances the sorting, grading 
and baling of waste paper. : 

(b) The business activities of the petitioner are of two types, 

145 namely, (1) which for convenience will hereinafter be referred to 
as "plant operation", and which consists of the purchases of waste 
paper from numerous sources, picked up by the petitioner's trucks or 
delivered to its plant, sorted, graded and baled, and resold to paper 
mills, delivery being made by shipment from the petitioner's plant, 
at prices based on published market quotations; and (2) what is not really 
a brokerage operation, but is erroneously so called by the petitioner, 
and for convenience will hereinafter be referred to as “brokerage op- 
eration", and which consists of the purchase and resale of waste 
paper which never comes into the actual or physical possession of the 
petitioner. The paper is purchased from large industries on a “loaded 
into freight cars" basis, and when the cars are loaded the industry sell- 


ing the paper notifies the petitioner as to the railroad and freight car 
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numbers involved, upon the receipt of which information the petitioner 
instructs the railroad to ship the paper direct to the paper mill to whom 
the paper has been resold at prices agreed upon in accordance with 
official publications that give the prices and grades of paper each month. 
It is actually a purchase and resale transaction. 

(c) The business of the petitioner in 1953 and 1954 was the same 
as that being conducted by the petitioner at the present, and the herein- 
before and hereinafter description of, and reference to business activi- 
ties of the petitioner relate to such activities for those years. 

3. The petitioner operates two plants - one in Chicago, Dlinois, 
and one in Washington, D.C. The operations in the two plants are simi- 
lar, in that there are carried on therein both plant and brokerage opera- 
tions. In the Washington plant most of the waste paper acquired is pur- 
chased from government agencies, while in Chicago it is purchased 
from business concerns. In both Washington and Chicago there was 
loss from plant operations, but profit from brokerage operations. 

146 4. The petitioner is the sole stockholder of several subsidiary 
corporations which maintain waste paper plants in Chicago, Illinois, 
Camden, New Jersey, Rockford, Dlinois, Minneapolis, Minnesota and 
Louisville, Kentucky. The petitioner's officers and directors are 
officers and directors of those subsidiaries. Petitioner does all ac- 
counting and administrative work for subsidiaries. The petitioner's 
business relation to the subsidiaries is substantially the same as its 
relation to the Washington plant. | 

5. Approximately 75 per centum of waste paper acquired by the 
Washington plant is purchased from the Federal agencies through Govern- 
ment bids. The bids are prepared, approved, and executed by the gen- 
eral officers of the petitioner in the home office in Chicago. The same 
is true in respect to bid bonds, performance bonds and certified check 
deposits required in connection with the bids. All payment for the 
purchase of the waste paper is made from Chicago. 

6. The tonnage of waste paper handled by the petitioner's Wash- 
ington and Chicago plants during the years 1953 and 1954 was as follows: 
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Washington ! 
Plant Operations Brokerage Operations 
17, 100 tons 506 tons 
22,576 tons 759 tons 
Chicago : 
Year Plant Operations Brokerage Operations 
1953 80, 297 tons 46, 325 tons 
1954 82,859 tons 55, 498 tons 


7. The revenue, profit and loss in connection with the conduct 
of the petitioner's Washington and Chicago plants during the years 1953 
and 1954, according to the books and records of the petitioner were as 
follows: | 
Washington ! 
et a 1954 Gy 
Plant Operations $85, 071.59 Loss $68, 734.78 Loss 
Brokerage Operations 2,057.81 Gain 5,014.37 Gain 


Le enEEEnEEAGeeaRERREnEEEEEEEEmeE 


Total $81, 013. 78 Net Loss $63, 720.41 Net Loss 


Chicago : 
Plant Operations $58,972.31 Loss $28, 381.05 Loss 
Brokerage Opera- , 
tions 201, 301. 90 Gain 244,354.59 Gain 


Total $142,329.59 Net Gain $215, 973. 54 Net Gain 


8 (a) The branch manager of the Washington plant has full author- 
ity to purchase and resell waste paper, to purchase trucks and to em- 
ploy and discharge employees of that plant. The Washington plant does 
not buy or sell waste paper acquired by the Chicago plant. With the 
exception of the 75 per centum of purchased waste paper acquired from 


(1) The loss from plant operations for the 2 years was computed by 
deducting, in addition to direct expense an allocated part of general 
overhead expenses totaling $45, 330. 32 for 1953 and $42, 909. 88 for 

1954. ! 
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the Federal agencies on bids prepared in and submitted by the home of- 
fice, the home office does not purchase any waste paper for the Wash- 
ington plant. It does, however, resell about 10 per centum of waste 


paper collected by the Washington plant. 

(b) The records and accounts relating to the Washington plant 
are kept, separately to some extent, in the Chicago office. In some 
respects the accounts of the two plants are kept together. 

9 (a) The officers of the petitioner in its home office give ad- 
vice to the manager of the Washington plant concerning the conduct of 
petitioner‘s business in connection with that plant. A good part of its 
officers time is spent traveling to Washington and there discussing 
business problems with the local plant manager, and make suggestions 
and plans for the expansion of the petitioner's business. The home office 

148 is daily in consultation and communication with the Washington 
plant to keep the latter posted on prices and as to what sort of paper 
supply there may be in various areas. There is frequent, if not daily, 
communication between the Washington plant and plants of the petition- 
er‘s subsidiaries in the exchange of information as to shortages, over 
supplies and prices of waste paper in the various areas of operation 
which is of economic value to the business of the Washington plant and 
of the various subsidiaries, and to the petitioner generally, and permits 
the various plants to obtain valuable business information in advance of 
the publication of the same in trade publications to the great advantage 
over competitors. 

(b) All payments for all waste paper purchased by the Wash- 
ington plant are made by the home office. All bills for all waste paper 
resold by the Washington plant are prepared in, and sent from the home 
office. The home office is advised by a loading report of the name and 
address of the customer of the Washington plant, and the price and 
shipping information. Such report is sent to the home office from which 
a bill is made and sent to customer. Payment therefor is made to the 
home office. 

(c) All records of business transactions of the Washington 
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plant are kept in books in the home office, which performs all account- 
ing services in relation to that plant, as well as the preparation and fil- 
ing of all tax and other returns and reports. 

10 (a) On June 10, 1954, the petitioner filed with the Assessor, 
its corporation franchise tax return for the calendar year 1953. Such 
return showed "Net taxable income" for the petitioner's entire business 
activities, within and without the District, as $532,671.78, and that 
solely within the District as a loss or deficit of $92,012.17. Such loss 
or deficit was computed by subtracting or deducting from the operating 
revenue of the Washington plant that proportion of the expense of the 

149 overall operation of the petitioner as sales of waste paper in the 
District of Columbia bore to sales everywhere. : 

(b) On May 13, 1955, the petitioner filed with the Assessor 
its corporation franchise tax return for the calendar year 1954. Such 
return showed "Net taxable income" for the petitioner's entire business 
activities, within and without the District, as $148,861.34, and that 
solely within the District as a loss or deficit of $59, 114.03. Such loss 
was computed as was the loss or deficit for the calendar year 1953, as 
detailed in sub-finding (a) hereof. : 

11 (a) On November 1, 1956, the Assessor assessed the petitioner 


deficiencies in franchise tax together with interest and for the calendar 


years following: 
Year Deficiency in Tax Interest 
1953 $ 306.73 : $ 47.97 
1954 1, 140. 68 | 109. 78 
(b) The deficiencies thus assessed were computed as shown 
on an audit report appended to a notice of deficiency dated September 20, 
1955, following: | 
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THOMAS PAPER STOCK COMPANY 


1500 North Hooker Street 
Chicago 22, Dlinois 
1953 


Total income reported | 
on Form D-20 $1, 181, 233. 69 


Less: Dividends $502, 204. 89 
Interest 2,574. 66 


Gain on sale 
of assets other 
than capital 823.50 505, 603. 05 


Total income subject 
to apportionment - 675, 630. 64 
Total deductions 648,561.91 


Less unallowable 
interest expense* 19,796.04 628,765.87 


Net income subject 


to apportionment 46, 864. 77 
x apportionment factor - 130900 
Net income attributable 

toD.C. 6, 134. 60 
Tax at 5% (Deficiency) $306. 73 


* Computation of factor for elimination 
of interest expense per Instruction #19 
for Form D-20 


(A) Total assets beginning 


of year $2, 810, 521. 38 
Total assets end of 

year 3,053, 043. 49 
Average for year 2, 931, 782. 44 

(B) Total investments begin- 

ning of year 1, 333, 317. 74 
Total investments end 

of year 1, 332, 310. 24 
Average for year 1,332, 813. 99 


1954 


$ 829,181.66 


4,25 4.25 


829,177. 41 
680, 320. 32 


11, 083. 36 669, 236. 96 


159, 940. 45 


. 142638 


22,813. 59 


$1, 140. 68 


$3, 053, 043. 49 


2,951, 386. 29 
3, 002, 214. 89 


1, 332, 310. 24 


1, 268, 166. 00 
1, 300, 238. 12 


zz 
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(C) Factor (B / A) 454608 : . 433092 


Interest claimed as a | 
deduction per form D-20 43,545. 30 : 25, 591. 25 


x factor . 454608 : . 433092 
Interest expense disallowed $ 19,796.04 : $ 11,083.36 


It is the view of this office that the above computation fairly reflects your 
income attributable to the District based on Instruction #19 for form 
D-20 and Section 10-2 (d) (1) (a) of the regulations as amended. 


151 (c) The amounts, except that of "unallowable interest" ap- 
peared on the franchise tax returns filed by the petitioner for the years 
involved. The apportionment factor used in computing the deficiencies 
were computed on the franchise tax return as follows: 

Total Sales everywhere $4,679, 726. 96 : $5, 191, $54.99 
Total Sales within : 
District of Columbia 612,575.35 740, 567. 79 


District of Columbia ! 
apportionment factor . 130900 | - 142638 
(4) The "Total Sales within the District of Columbia" were 

sales made by the Washington plant and its salesmen and employees 
everywhere, that is to say, both within and without the District of Colum- 
bia, but the record fails to show what portion thereof were actually made 
in the District, or what were in fact fairly attributable to any trade or 
business carried on by petitioner within the District. 

12. The deficiencies in franchise tax assessed against the peti- 
tioner for the calendar years 1953 and 1954 and set forth in the findings 


| 
of fact immediately preceding were paid by the petitioner on December 
7, 1956. | 
13. This proceeding was filed on January 28, 1957. 


i 
H 
! 





46 
Opinion 

The taxes here involved and which are assailed by the petitioning 
taxpayer are deficiencies in franchise tax assessed in accordance with 
the provisions of the District of Columbia Income and Franchise Tax 
Act of 1947, codified as Chapter 15, Title 47, District of Columbia 
Code, 1951 Edition following: 

152 "Section 47-1571a. Imposition and rate of tax. 

"For the privilege of carrying on or engaging in any trade 
or business within the District and of receiving income from 
sources within the District there is hereby levied for each tax- 
able year a tax at the rate of 5 per centum upon the taxable in- 
come of every corporation whether domestic or foreign * * * *." 
"Section 47-1580. Purpose of article. 

"** * *, The measure of the franchise tax shall be that 
portion of the net income of the corporation * * * * as is fairly 
attributable to any trade or business carried on or engaged in 
within the District and such other net income as is derived from 
sources within the District; * * * *.'' (Emphasis Supplied) 


"Section 47-1580a. Allocation and apportionment. 


" * * * * Where the net income of a corporation * * * * 
is derived from sources both within and without the District, the 
portion thereof subject to tax under this article shall be determined 
under regulation or regulations prescribed by the Commissioners. 
The Assessor is authorized to employ any formula or formulas 
provided in any regulation or regulations prescribed by the Com- 
missioners under this article, which in his opinion, should be 
applied in order to properly determine the net income of any 
corporation * * * * subject to tax under this article." 


The term "the portion thereof subject to tax under this article” 
found in Section 47-1580a, means, of course, "net income of the corpo- 
ration * * * * as is fairly attributable to any trade or business carried 
on or engaged in within the District". What is meant by the word "fairly" 
is not found in the law or the regulations. The Commissioners, however, 
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in regulations adopted pursuant to the authority granted in Section 47- 


1580a, have attempted to explain what is meant by "income which is 
‘fairly attributable’ to any trade or business" by adoption of formulas. 
The formula which relates to the sale of tangible personal property, 
which is the business here involved, is set up in Section 10-2(d)(1) a, 
of the regulations. It reads: | 
"Where income for any taxable year is derived from the 
manufacture and sale or purchase and sale of tangible personal 
property, the portion thereof to be apportioned to the District 
shall be such percentage of the total of such income as the Dis- 
trict sales made during such taxable year bear to the total sales 
made everywhere during such taxable year. Every corporation 
and unincorporated business which carries on or engages in busi- 
ness in the District within the meaning of the words ‘trade or 
business’ as defined in the Act is, unless specifically exempted 
by some provision of the Act, subject to tax. For the purpose 

of this regulation, the phrase ‘District sales' shall mean all 

sales to District customers the income from which is fairly at- 

tributable to the trade or business carried on or engaged in 

within the District, including solicitation in the District by sales- 

men or other representatives of the taxpayer, that portion of sales 
to customers outside the District the income from which is fairly 
attributable to the trade or business carried on in the District, 
and sales of tangible personal property the income from which is 

from District sources. (As amended August 6, 1953)." 

It will be observed that Section 10-2(d)(1)a of the regulations ap- 
plies to several situations, namely, (a) sales to District customers 
when the corporation maintains a place of business or representative 
in the District, (b) sales to customers outside the District where the 
corporation maintains a place of business or representative in the 
District and (c) "sales of tangible personal property the income from 
which is from District sources" (whatever that means in its setting) - 
probably a "catch-all". : 
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The petitioner's assignments of error in its petition are the follow- 


"4, The assessment of the aforesaid taxes is based upon 
the following errors: 

"(a) The method of apportionment applied by respondent 
in making such assessments is arbitrary and unjust and operates 
to reach net income of petitioner which is not attributable to its 
business carried on in the District of Columbia. 

"(b) That the method of apportionment applied by the re- 
spondent in making these assessments is inapplicable and pro- 
duces an inequitable result. 

"(c) The respondent acted arbitrarily and unjustly in deny- 
ing petitioner the right to report its net income from within the 
District by use of separate accounting." (2) 
No facts were alleged in the petition to support assignment of 


error 4(a); and such claim of error was abandoned by the petitioner at 


154 


the hearing and in its brief filed with the Court. In his opening 


statement its counsel stated: 


lows: 


"The real issue in the case relates to whether or not this 
corporation is entitled to file its returns on the basis of a separate 
accounting as is permitted under Section 10-2(d)(4), I believe it 
is, of the regulations." 

In its brief the petitioner's contentions were summarized as fol- 


"1. The taxpayer's business activities carried on in the Dis- 
trict are not a part of a unitary operation as held by the 
Assessor, since such business activities are distinctly sep- 
arate from the taxpayer's business activities outside the 
District. 


(2) The petitioner's reference to "respondent" in the assignments of 
error evidently was intended to mean "the Assessor", and it will be 
so considered by the Court. 
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"2. The brokerage business of the taxpayer was the single factor 
responsible for its profits in 1953 and 1954, and as the evi- 
dence establishes that virtually none of that business was 
handled by the Washington office, the action of the Assessor 
in ignoring this fact and assessing the tax | on an apportioned 
basis was arbitrary. 

. The Assessor should have determined that the use of an 
apportionment factor was inequitable and that the taxpayer's 
net income for the District could have been accurately de- 
termined by the use of a separate accounting. " 

It is clear therefore, from the position taken by the petitioner's 
counsel at the opening of the hearing and from the summary of peti- 
tioner's argument, that the petitioner does not attack the validity, 
propriety or fairness of the formula for apportionment in Section 10-2 
(d)(1)a; and the Court will not, therefore, deal with such subject or con- 
sider it in this opinion. | 

The Court is of the opinion that the business of the petitioner is 
unitary, notwithstanding there may be some elements of separability 
in respect of the Washington office, such as some separate accounts, 
buying and selling. The primary features are unitary. Moreover, it 
should be observed that the application of the formula in Section 10-2 


(d)(1)a does not necessarily depend upon the taxpayer's business being 


unitary. | 
As will be observed the principal contention of the petitioner is 
that the Assessor should have accepted its return, which it claims was 
filed on the basis of separate accounting, and that its tax liability should 
155 be determined or computed on the basis of separate accounting. 
The petitioner bases its claim upon Section 10-2(d)(4) of the regulations 
pertaining to the Income and Franchise Tax Act. It reads: 
"Where the Assessor shall determine that the formulae 
herein prescribed are inapplicable or inequitable to the taxpayer 
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and (3) the District in any case, and that the net income of such 

taxpayer from within the District may be more accurately de- 

termined by the use of separate accounting, such taxpayer shall 

report its net income from within the District on the basis of 

separate accounting and the tax shall be assessed on such basis." 

In the first place the petitioner's returns were not prepared on the 
basis of separate accounting in relation to the District of Columbia. 
The gross income, apparently was separately stated, but when it came 
to state the deductions, instead of using the Washington expenses such 
as, for instance, rent, payroll, depreciation of fiscal assets, property 
taxes, and the like, the petitioner allocated to the District in the compu- 
tation that proportion of its entire expenses as sales by the Washington 
plant personnel bore to sales everywhere. While it would have been 
proper to allocate to the District on some basis such overhead expenses 
as general officers salaries, home office expense and the like, the 
method pursued by the petitioner was not separate accounting. 
| It should next be observed that there is serious doubt as to the 
propriety of the use of separate accounting in any instance in respect 
of a corporate taxpayer whose income is from sources within and with- 
out the District. Under Section 47-1580(a) of the Code, while taxes 
"shall be determined under regulation or regulations prescribed by the 
Commissioners", it is clear from what follows that the only yardstick 
by which the Assessor can measure the taxpayer's liability is "any 
formula or formulas provided in any regulation or regulations". 

156 The scheme of the law is that the Commissioners must prescribe 
the formulas and the Assessor can employ any formula which he believes 
will properly determine the net income of the taxpayer. The Court does 
not believe that separate accounting is a "formula" as that term is meant 
in the law. In the science or field of state and local taxation, certainly 
in recent years, the term formula has assumed a definite meaning, 
namely, an equation with one or more business activities as a factor 


(3) Evidently the word "and" is intended to mean "or". 
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or factors. But be that as it may, if there is validity to Section 10- 
2(d)(4) of the regulations, relating to separate accounting, that is to 
say, if separate accounting can loosely be said to be a formula, the 
right or option to use it is exclusively with the Assessor, not only be- 
cause of the discretion as to selection of formulas given him in Section 
47-1580a of the Code, but also because of the specific language in that 
regulation that the Assessor shall determine if and when it is to be 
used. The Court does not believe that the petitioner has the right to 
select the method of separate accounting or to insist upon its use by 
the Assessor. The rule which the Court believes should be applied in 
this case in respect of separate accounting is that announced in Butler's 
Bros. v. McColgan, 315 U.S. 501, 86 L. Ed. 991, 62S, Ct. 701. 
Neisner Brothers v. District of Columbia, D.C.T. c, , Docket No. 
1525 and cases cited therein. 


The petitioner maintains that the assessment : the deficiencies 


in franchise tax here involved was arbitrary and in effect "reached 
profits which were derived exclusively from the conduct of the company's 
business in Chicago", relying on Hans Rees' Sons v. North Carolina, 
283 U.S. 123, 75 L. Ed. 879, 51S. Ct. 385. That case held invalid 
a tax computed under a formula with property as its only factor. The 
taxpayer earned 17 per cent of its income in North Carolina, but by the 
application of the formula from 66 to 85 per cent was apportioned to 
that State. The Supreme Court held the assessment was arbitrary and 
157 void. The Court does not believe that the record is complete 
enough to permit a findings as to the extent of petitioner's business 
or earnings in the District of Columbia. This is what the testimony 
showed: The petitioner operated two plants. In both plant operations 
resulted in loss and in both brokerage operations in gain. The Chicago 
office effects the purchase, by the submission of bids, of 75 per cent 
of the waste paper handled by the Washington plant, and sells 10 per 
cent of that waste paper. The Washington plant collects all of its waste 
paper and sells 90 per cent thereof. "Some" of the paper is sold out- 
side the District of Columbia by salesmen attached to the Washington 
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plant. The testimony does not disclose, however, the amount of waste 
paper sold within or without the District of Columbia, or whether or 
not the 10 percent sold by the Chicago plant was sold to customers 
within the District. There is no way for the Court to determine, as 


was done in the Hans Rees‘ Sons case, the amount of business done or the 


income actually earned in the District of Columbia. Such testimony 
was available to the petitioner but it declined to introduce it. The same 
is true as to the actual formula used by the Assessor. The Court does 
not know if the tax was computed on the basis of "sales to District cus- 
tomers” or "sales to customers outside the District the income from 
which is fairly attributable to the trade or business carried on in the 
District."’ Such testimony could have been produced by the petitioner, 
either by the voluntary appearance of the Assessor or his assistants 
or, if not, by subpoena issued by the Court. 

For the reasons stated the Court must affirm the taxes and impo- 
sition of the interest penalties for the calendar years here involved. 

Decision will be entered for respondent. 


/s/ Jo. V. Morgan 
JO. V. MORGAN 
Judge. 
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158 [Filed June 7, 1957, District of Columbia Tax Court] 
DECISION es 
This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hear- 
ing on said petition, it is, by the Court, this 7th day of June, 1957, 
ADJUDGED AND DETERMINED, that a franchise tax for the 
calendar year 1953 in the Amount of $306. 73, plus interest of $47.97, 
assessed against the petitioner be and the same is hereby affirmed. 
AND IT IS FURTHER ADJUDGED AND DETERMINED, that a 
franchise tax for the calendar year 1954 in the amount of $1, 140. 68, 
plus interest in the sum of $109. 78, assessed against the petitioner 


WT 168 6 


be and the same is hereby affirmed. ! 
/s/ Jo. V. Morgan 
JO. V. MORGAN © 
Judge. 
Findings of Fact, Opinion & 
Decision served as follows: 


Joseph A. Rafferty, Esq. 
Clarence G. Pechacek, Esq. 


Attorneys for Petitioner 
* * *x 


(Mailed 6/7/57) 

Assessor, D.C. (Personally 6/7/57) 
Corporation Counsel (Personally 6/7/57) 
/s/ Phyllis R. Liberti, Clerk. 
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159 [Filed July 5, 1957, District of Columbia Tax Court] 
PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 

To the Honorable Chief Judge and Circuit Judges of the United 
States Court of Appeals for the District of Columbia Circuit: 

1. Thomas Paper Stock Company petitions for a review by the 
United States Court of Appeals for the District of Columbia Circuit, of 
a decision of the District of Columbia Tax Court made in the above- 
entitled proceedings. 

| 2. The decision of which review is sought affirmed assessments 
of franchise taxes for the calendar years 1953 and 1954. 
3. The decision of the Tax Court was entered on June 7, 1957. 
JOSEPH A. RAFFERTY 
CLARENCE G. PECHACEK 
Attorneys for Petitioner 
ae ae aK 


160 [Filed July 12, 1957, District of Columbia Tax Court} 


DESIGNATION OF CONTENTS OF RECORD ON 
APPEAL 


Appellant designates the following portions of the record, proceed- 


ings and evidence to be contained in the record on appeal in this cause: 
1. Petition. 
2. Transcript of the evidence. 
3. Petitioner's Exhibits - originals of Nos. 3, 4, 5 and 6. 
4. Findings of fact and opinion filed June 7, 1957. 
5. Decision and judgment entered June 7, 1957. 
6. Petition for review of decision filed July 5, 1957. 
7. This designation. 


Joseph A. Rafferty 
Clarence G. Pechacek 
* * Attorneys for Petitioner 


(Certificate of Service) 
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THOMAS PAPER STOCK COMPANY, 
Petitioner, 
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pete DISTRICT OF COLUMBIA, 
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QUESTION PRESENTED 


Where it appears that petitioner engages in the business of buying 
and selling waste paper, with offices in Chicago, Dlinois, and the District 
of Columbia, exercises general supervision through its Chicago office over 
its District of Columbia operations, maintains accounting records for the 
District of Columbia in Chicago, makes decisions as to the operations of 
the Washington office at its Chicago office, relies upon its District office 
for the obtaining of waste paper necessary in the conduct of its general 
business, and considers that the expenses incurred in its Chicago office 
shall, for its own accounting procedures, be allocated to the District of- 
fice on the basis of sales made by the District of Columbia office to the 
sales made by petitioner everywhere, in the opinion of counsel for re- 
spondent, the question presented is: 

Did the Assessor of the District of Columbia err in determining the 
liability of petitioner for District of Columbia corporation franchise taxes 
for the years 1953 and 1954 by applying Section 10-2(d)(1)a of the Regula- 
tions promulgated by the Commissioners under the District of Columbia 
Income and Franchise Tax Act of 1947, which establishes a formula of 
taxation based on the relationship of local business to total business, and 
not the provision in those Regulations for the computation of income sub- 


ject to District tax on the basis of “separate accounting"? 
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IN THE : 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 078 


THOMAS PAPER STOCK COMPANY, 
Petitioner, 
V. 
DISTRICT OF COLUMBIA, 


Respondent. | 
BRIEF FOR RESPONDENT 


COUNTER STATEMENT OF THE CASE 


The. statement of the case set forth in the brief for petitioner is 
substantially correct. Those facts, in amplification of petitioner's state- 
ment of the case, which respondent considers of significance, are set 


forth in the body of the argument in this brief. 
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SUMMARY OF ARGUMENT 


Petitioner is a corporation doing business both within and without 
the District of Columbia. The Tax Court found that petitioner's business 
is unitary in character, and held that the Assessor properly applied the 
apportionment formula set forth in Section 10-2(d)(1)a of the Income and 
Franchise Tax Regulations. The facts clearly support the Tax Court's 
finding, and this Court, in a series of decisions commencing in 1941, has 
affirmed and reaffirmed the validity of the Commissioners’ Regulations 
in question. 

The assessments of taxes against petitioner are not, as petitioner 
contends, “out of all proportion™ to the "business done” by petitioner in 
the District of Columbia for the years involved. Petitioner's contention 
that by the use of a system of separate accounting it would not have had to 
pay any tax for the years involved does not establish that the use of the 
apportionment method prescribed by the Commissioners was incorrect, 
or that it produced an unfair or inequitable result.. To the contrary, the 
use of separate accounting would produce an inequitable result to the Dis- 
trict of Columbia by allocating to it none of the income earned by peti- 
tioner from its unitary business. 

The Assessor is not bound by the accounting method devised by 
petitioner, but may employ any formula promulgated by the Commissioners 


which, in his discretion, fairly allocates to the District of Columbia its 
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just proportion of the income earned by petitioner from sources within and 
without the District. The application of Section 10-2(d)(1)a of the Regula- 
tions in this case achieves considerably more than that required by the 
Supreme Court of the United States which has recognized the practical 
impossibility of achieving a perfect apportionment of extensive, complex 
business activities, and has held that “rough SpOROTTTn ation rather than 
precision" is sufficient. 

Petitioner is engaged in buying and selling waste ane For its 
own purposes, petitioner treats its business activities as being of two 
distinct types, one being called “plant operation", and the other "brokerage 
operation”. Such breakdown of a single business is, for tax purposes, un- 
realistic. In addition, petitioner's contention that the “brokerage operation" 
of its Chicago plant was the sole source of its profit for the years in ques- 
tion, and that none of such profit was attributable to the business done in 
the District of Columbia, is not sound. Petitioner suffered a loss on its 
“plant operations”, but gained on its “brokerage operations” simply because 
petitioner deducted all of its overhead expenses from plant revenue and none 


from brokerage revenue. 


ARGUMENT 
I 
The use of the apportionment formula was : 


proper because the business of the peti- 
tioner is unitary. | 
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The Tax Court held that petitioner's business is unitary, and af- 

firmed the use by the Assessor of the apportionment formula (J.A. 49). 
The following statement of facts, almost all specifically found by the court 
below, justifies such conclusion. Petitioner operated two plants, one in 
Chicago, Illinois, and one in Washington, D.C., and is the sole stockholder 
of several subsidiary corporations which maintain waste paper plants in 
Chicago, Dlinois, Camden, New Jersey, Rockford, Illinois, Minneapolis, 
Minnesota, and Louisville, Kentucky (J.A. 40). The Chicago office effects 
the purchase, by the submission of bids, of 75 per cent of the waste paper 
handled by the Washington plant, and sells 10 per cent of that waste paper 
for the Washington plant (J.A. 41-42, 51). Payment for the purchase of 
waste paper by the Washington plant is made from Chicago. All bills for 
all waste paper sold by the Washington plant are prepared in, and sent 
from, Chicago, the home office. Payment for all waste paper sold by the 
Washington plant is made to the Chicago office (J.A. 42). The records and 
accounts relating to the Washington plant are kept in the Chicago office, and 
all records of business transactions of the Washington plant are kept in books 
in the Chicago office, which performs all accounting services in relation to 
the Washington plant, as well as the preparation and filing of all tax and 
other returns and reports (J. A. 42, 43). All officers of petitioner are in 
the Chicago office (J.A. 16). The officers of petitioner in its Chicago 


office give advice to the manager of the Washington plant concerning the 
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conduct of petitioner's business in connection with that plant. A good part 
of its officers' time is spent traveling to Washington and inere discussing 
business problems with the local plant manager, and making suggestions 
and plans for the expansion of petitioner's business. The Chicago office 
is daily in consultation and communication with the Washington plant to 
keep the latter posted on prices and as to what sort of paper supply there 
may be in various areas. Thereis frequent, if not daily, communica- 
tion between the Washington plant and plants of petitioner's subsidiaries in 
the exchange of information as to shortages, over supplies and prices of 
waste paper in the various areas of operation. These communications are 
of economic value to the business of the Washington plant/and the various 
subsidiaries, and to the petitioner generally, and permit the various plants 
to obtain valuable business information in advance of the publication of the 
same in trade publications, resulting in great advantage to them over their 
competitors (J.A. 42). . Petitioner's officers and directors are officers 
and directors of the subsidiaries. Petitioner does all accounting and 
administrative work for the subsidiaries, and petitioner's business relation- 
ship to the subsidiaries is substantially the same as its relationship to the 
Washington plant (J. A. 40). Although petitioner performs for the sub- 
sidiary waste paper plants all of the services it performs for the Washing- 


ton plant, the subsidiaries are not charged for any of these services 


(J.A. 27, 38). No part of petitioner's expenses is apportioned to the 
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subsidiaries (J. A. 38). Even in its so-called separate accounting, peti- 
tioner apportioned to the Washington plant that proportion of its overall 
expenses for officers' salaries, interest, bad debts, taxes, advertising, 
depreciation, contributions or gifts, and the like, as District sales bore 
to sales everywhere (J.A. 16-18, 43, 45, 50, Pet. Ex. 5 and 6). In 
arriving at the deficiency assessments here in issue, the Assessor em- 
ployed the same apportionment factor used by the petitioner in apportion- 


ing expenses to the Washington plant for the years involved (J. A. 45, 


Pet. Ex. 5 and 6). 


The foregoing facts clearly establish that petitioner's business is 
unitary in character. There is present not merely a unity of ownership, 
as petitioner contends, but also unity of management and unity of use. 
Adams Express Co. v. Ohio State Auditor (1897), 165 U.S. 194, 17 S. Ct. 
305, 41 L. Ed. 683; Great Altantic & Pacific Tea Co. v. Grosjean (1937), 
301 U.S. 412, 57S. Ct. 772, 81 L. Ed. 1193; reh. den. 302 U.S. 772, 
08 S. Ct. 3, 82 L. Ed. 599. As the Supreme Court of Kansas stated in 
Crawford Mfg. Co. v. State Commission of Revenue and Taxation (1956), 
180 Kan. 352, 304 P. 2d 504, 511: 

‘Whether a particular multi-state business is separate 

or unitary depends upon the manner in which its business is 

conducted. Appeliant, in an analysis of the operation of its 

business, treats it as if it were made up of independent and 
separate business entities. That premise is erroneous. 


Each of its operations was inter-dependent upon the other, 
and those conducted in one state mutually benefited those 
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conducted in another state or states, so that one integral 
business was carried on. Complete and ultimate direction 
of its operations were vested in its home Office in Virginia. 
The books of account and records of the Virginia, Texas and 
Kansas manufacturing plants were kept there; its fiscal poli- 
cies were planned and carried out there; its advertising 
methods were adopted and purchased there; the development 
of new merchandising methods and new sales lines were 


worked out there; and, a central purchasing division was 
maintained there through which all raw materials used by 
its three manufacturing plants were procured. * * *”, 
(Emphasis supplied) | 


Each of the elements underscored in the foregoing a are 
present in the instant case. : 

Where a corporation does business both within and without the taxing 
janiadiction the Supreme Court of the United States has ruled that apportion- 
ment of income upon a reasonable formula is properly sustained. Underwood 
Typewriter Company v. Chamberlain (1920), 254 U.S. 113, 41S. Ct. 45, 
65 L. Ed. 165, Bass, Ratcliff & Gretton, Ltd. v. State Tax Commission 
(1924), 266 U.S. 271, 45 S. Ct. 82, 69 L. Ed. 282, Butler Bros. v. McColgan 
(1942), 315 U.S. 501, 62S. Ct. 701, 86 L. Ed. 991. The case of Hans Rees’ 
Sons v. North Carolina (1931), 283 U.S. 123, 51.S. Ct. 385, 75 L. Ed. 879, 
relied on by petitioner, is not to the contrary. The Supreme Court of the 
United States in that case set aside the assessment against the taxpayer as 
invalid on the ground that, as applied, the formula allocated to North 
Carolina 80 per cent of the taxpayer's income, while the facts showed that 
only 17 per cent was earned there; and the amount so allocated was “out of 


all proportion to the business transacted by the appellant in that state". 





== 

It is to be noted that the formula used in the Hans Rees’ case, supra, 
was not found to be arbitrary or invalid on its face, but simply unworkable 
and unfair in the particular situation. Cf. Norfolk & Western Ry. Co. v. 
North Carolina (1936), 297 U.S. 682, 56 S. Ct. 625, 80 L. Ed. 977. As 
the Supreme Court of Minnesota stated in Western Auto Supply Co. v. 
Commissioner of Taxation (1955), 245 Minn. 346, 71 N.W. 2d 797, at page 
803: 

'* * *The defect pointed out by the court in that case 

[Hans Rees'] was not in the use of the unit-formula method 

but in the use of the wrong formula. * * ***, 

Petitioner has not shown that the formula used by the Assessor of 
the District of Columbia operated so as to allocate to the District of Columbia 
any more than its proper share of the taxpayer's net income. In this respect, 
it is interesting and important to note that the Assessor, in making the de- 
ficiency assessments here in issue, employed the same apportionment factor 
used by the petitioner in apportioning part of its overall expenses to the 
Washington plant for the years involved. The factor arrived at by the peti- 
tioner in apportioning such expenses was the ratio which the total amount of 


District sales bore to the total sales of petitioner everywhere. This is the 


same formula prescribed by Commissioners' regulation 10-2(d)(1)a used 


in making the assessments herein. Although petitioner, itself, resorted to 
an apportionment formula to determine what portion of its overall expenses 


should be allocated to the Washington plant, petitioner contends that the use 
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of an apportionment formula to determine the amount of tax petitioner is to 
pay for the privilege of doing business within the District of Columbia was 
arbitrary and produced an unreasonable result. In reality, however, peti- 
tioner itself concurs in the formula specified in the Cominissioners: regula- 
tions. This formula has Been considered and approved by this Court in a 
number of cases. Panitz v. District of Columbia (1941), 74 App. D.C. 284, 
122 F. 2d 61, Eastman Kodak Company v. District of Columbia (1942), 

76 U.S. App.D.C. 339, 131 F. 2d 347, Lever Bros. Corieare v. District 
of Columbia (1953), 92 U.S. App. D.C. 147, 204 F. 2d 39 and District 
of Columbia v. Radio Corporation of America (1956), 98 = S. App. D.C. 
119, 232 F. 2d 376, cert. den. 352 U.S. 845, 77S. Ct. 44, 1L. Ed. 2d 51. 

Petitioner contends that the Assessor should have determined that 
the net income from petitioner's District business could have been more 
accurately estimated on the basis of separate accounting. In this contention, 
petitioner misconstrues its burden of proof; as the court in the Western 
Auto Supply Co. case, supra, stated at 71 N.W. 2d 809: 

“The commissioner here has used one of the two 

methods which the law says he ‘shall use' if the sales 

factor will not properly reflect taxable income. Having 

done so, the commissioner's order comes to the board 

of tax appeals with the benefit of prima facie validity, 


which simply means that the burden is on the taxpayer 
to show not, as contended, that its method of separate 
accounting is a ‘better reflection’ but that the com- 
missioner's ee-factor formula does not 'properly 
reflect’ an equitable allocation of income. The two 
are not the same.” (Emphasis supplie 
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Petitioner has not shown that the apportionment formula employed by the 
Assessor did not accurately reflect the net income subject to tax, but 
merely states that taxation on an apportionment basis is arbitrary and 
taxes income not attributable to petitioner's District business. These 
general statements are not sufficient to sustain petitioner's burden of 
proof. This same argument, i.e., that the apportionment formula reaches 
income outside the taxing jurisdiction, has been rejected by the Supreme 
Court and other courts in numerous cases. Underwood Typewriter Co. 
v. Chamberlain, supra; Hump Hairpin Co. v. Emmerson (1922), 258 U.S. 
290, 42 S. Ct. 305, 66 L. Ed. 622; Bass, Ratcliff & Gretton, Ltd. v. 
State Tax Commission, supra; National Leather Co. v. Massachusetts 
(1928), 277 U.S. 413, 48 S. Ct. 534, 72 L. Ed. 935; New York v. Latrobe 
(1929), 279 U.S. 421, 49S. Ct. 377, 73 L. Ed. 776; International Shoe Co. 
v. Shartel (1929), 279 U.S. 429, 49 S. Ct. 380, 73 L. Ed. 781; Ford Motor 
Co. v. Beauchamp (1939), 308 U.S. 331, 60S. Ct. 273, 84 L. Ed. 304, 
reh. den. 308 U.S. 640, 60S. Ct. 385, 84 L. Ed. 531; Wisconsin v. 
J.C. Penney Co. (1940), 311 U.S. 435, 61S. Ct. 246, 85 L. Ed. 267, 
nore den. 312 U.S. 712, 61S. Ct. 444, 85 L. Ed. 1143; Butler Bros. 
v. McColgan, supra; International Harvester Co. v. Evatt (1947), 329 
U.S. 416, 67 S.. Ct. 444, 91 L. Ed. 390, reh. den. 329 U.S. 834, 67 
S. Ct. 628, 91 L. Ed. 706; W. S. Dickey Clay Mfg. Co. v. Dickinson 


(Tenn., 1956), 289 S.W. 2d 533; Crawford Mfg. Co. v. State Commission 
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of Revenue and Taxation, supra; Western Auto Supply Co. v. Commissioner 
of Taxation, supra; John Deere Plow Co. v. Franchise Tax Board (1951), 
38 Cal. 2d 214, 238 P. 2d 569; Fleming v. Oklahoma TaxCommiseion 
(10th Cir., 1946), 157 F. 2d 888; Commonwealth v. Quaker Oats Co. 
(1944), 350 Pa. 253, 38 A. 2d 325; Commonwealth v. Ford Motor Co. 
(1944), 350 Pa. 236, 38 A. 2d 329; Commonwealth v. Bayuk Cigars (1942), 
345 Pa. 348, 28 A. 2d 134. : 

In Ford Motor Co. v. Beauchamp, supra, at 308 U. S. 336, the 
Court stated: : 


‘In a ‘unitary enterprise, property outside the state, 
when correlated in use with property within the state, 
necessarily affects the worth of the privilege within the 
state. Financial power inherent in the possession of 
assets may be applied, with flexibility, at whatever 
point within or without the state the managers of the 
business may determine. For this reason it is held 
than an entrance fee may be properly measured by 
capital wherever located. The weight, in determining 
the value of the intrastate privilege, given the property 
beyond the state boundaries is but a recognition of the 
very real effect its existence has upon the value of the 
privilege granted within the taxing state. This was 
recognized bythis. Court in Atlantic & Pacific Tea Co. 
v. Grosjean where an occupation or license tax on 
chain stores was graduated ‘on the number of stores 
or mercantile establishments’ included under the same 
management ‘whether operated in this. State or not.' 
We said: 'The law rates the privilege enjoyed in 
Louisiana according to the nature and extent of that 
privilege in the light of the advantages, the capacity, 
and the competitive ability of the chain's stores in 
Louisiana considered not by themselves, as if they 
constituted the whole organization, but in their setting 
as integral parts of a much larger organization.’ This 
same rule applies here. * * *". (Emphasis supplied) 


| 
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The taxes involved in this case are taxes imposed upon the “privilege 
of doing business” within the District of Columbia. The initial question pre- 
sented, in the case of a corporation doing business both within and without 
the District of Columbia, concerns the value or worth of this "privilege". 
The District of Columbia is not precluded from giving weight to transactions, 
property and income earned outside the District of Columbia, for each has 
an effect upon the value of the “privilege” granted by the District. In 
International Harvester Co. v. Evatt, supra, at 329 U.S. 422, the Supreme 
Court stated: 


"* * *[Unless a palpably disproportionate result comes 
from an apportionment, a result which makes it patent that 
the tax is levied upon inter-state commerce rather than upon 
an intrastate privilege, this Court has not been willing to 
nullify honest state efforts to make apportionments. * * * 
A state's tax law is not to be nullified merely because the 
result is achieved through a formula which includes con- 
sideration of inter-state and out-of-state transactions in 
their relation to the intrastate privilege. Since it has not 
been demonstrated that the apportionment here achieves 
an unfair result, cf. Hans Rees' Sons, Inc. v. North 
Carolina, 283 U. S. 123, 134, 135, and since it is assessed 
only against the privilege of doing local Ohio business of 

. manufacturing and selling, we do not come to the question, 
argued by appellant, of possible multiplication of this tax 

_ by reason of its imposition by other states. None of them 
can tax the privilege of operating factories and sales 
agencies in Ohio”. (Emphasis supplied) 


In Wisconsin v. J..C. Penney Co., supra, the Supreme Court stated, 
at 311 U.S. 444, 445: 


"* * *That test is whether property was taken without 
' due process of law, or, if paraphrase we must, whether 
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the taxing power exerted by the state bears fiscal 


relation to protection, opportunities and benefits | 
given by the state. The simple but controlling 


eee is whether the state has given anything for 
which it can ask return. The substantial privilege 
of carrying on business in Wisconsin, which has here 
been given, clearly supports the tax, and the state 


has not given the less merely because it has conditioned 
the demand of the exaction upon happenings outside its 
own borders. The fact that a tax is contingent upon 
events brought to pass without a state does not destroy 
the nexus between such a tax and transactions within 


a state for which the tax is an exaction. Ma as 
Emphasis supp ! 


In an effort to show that the use by the Assessor of a formula 
method produced an unreasonable result, petitioner points out that, under 
the separate accounting method, its Washington plant did not make a profit 
during either of the years involved; therefore, no tax would be due. The 
fact that petitioner's Washington plant did not operate at a profit, however, 
does not preclude the use of the apportionment formula. Butler Bros. v. 
McColgan, supra; Bass, Ratcliff & Gretton, Ltd. v.. State Tax .Commission, 
supra. In John Deere Plow Co. v. Franchise Tax Board, supra, at 238 
P. 2d 574, the Court stated: 


"* * *The fact that the taxpayer may show that 
accor ae to a separate accounting arent e activ- 
ities in the taxing state were less profitable ose 
without the state, or even resulted in a loss, does not 
preclude use of a formula as a method of apportionment 
of the onary income. (Ibid.) The only eens is 
that the formula used be not intrinsically arbitrary or 
produce an unreasonable result. * * *"(Emphasis supplied) 


The use of an apportionment formula in determining the amount of 
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a taxpayer's net income to be apportioned to the taxing jurisdiction has been 
sustained by the Supreme Court and other courts in cases where a vastly 
disproportionate percentage of net income was apportioned to the taxing 
jurisdiction. In Underwood Typewriter Co. v. Chamberlain, supra, 
Connecticut taxed 47 per cent of Underwood's net profits as attributable 
to Connecticut in the fact of a showing that only 3 per cent was actually 
received in Connecticut. The 47 per cent figure represented the proportion 
which the Company's Connecticut real and tangible personal property bore 
to the total amount of real and tangible personal property owned by the 
company. The court found this to be a fair apportionment, saying that 
Connecticut had: 
"* * *adopted a method of apportionment which, 

for all that appears in this record, reached, and was 

meant to reach, only the profits earned within the 

state. * * * There is, consequently, nothing in this 

record to show that the method of apportionment 

adopted by the state was inherently arbitrary, or 

that its application to this corporation produced an 

unreasonable result." 
The Underwood Typewriter case was approved and followed in the Bass, 
Ratcliff & Gretton, Ltd. case, where the right of the state to allocate 
value was, perhaps, even more obscure and less demonstrable. 

One of the main points relied upon by petitioner to show that it is 
entitled to employ separate accounting in this case is the fact that the 
accounts of the Chicago and Washington plants are kept "on a segregated 


basis” (Pet's. Br. pg. 16). Respondent submits that, if the mere. keeping 
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of separate accounts and records for each plant of a unitary business could 
result in transforming it into a non-unitary business, then the taxpayers in 
each of the cases heretofore cited could have escaped taxation by the simple 
expedient of hiring additional bookkeepers. | 

Contentions of this nature have been considered aa denied by the 
Supreme Court of the United States and other courts. In Butler Bros. v. 


McColgan, supra, at 315 U.S. 507, the Supreme Court stated: 


"It is true that appellant's separate accounting system 


for its San Francisco branch attributed no net income to 
California. But we need not impeach the integrity of that 
accounting system to say that it does not prove appellant's 
assertion that extraterritorial values are being taxed. 
Accounting practices for income statements may vary con- 
siderably according to the problem at hand. Sanders, 
Hatfield & Moore, A Statement of Accounting Principles 
(1938), p. 26. A particular accounting system, though 
useful or necessary as a business aid, may not fit the 
different requirements when a State seeks to tax values 
created by business within its borders. Cf. Hamilton, 
Cost as a Standard for Price, 4 Law & Contemporary 
‘Problems 321. That may be due to the fact, as stated 

by Mr. Justice Brandeis in Underwood Typewriter. Co. 

v. Chamberlain, 254 U.S. 113,121, that a State in 
attempting to place upon a business extending into sever- 
al. States ‘its fair share of the burden of taxation’ is 

‘faced with the impossibility of allocating specifically 

the profits earned by the processes conducted within its 
borders.' Furthermore, the particular system used may 
not reveal the facts basic to the State's determination. 
Bass, Ratcliff & Gretton, Ltd. v. Tax Commission, supra, 
p. 283. In either aspect of the matter, the results of 

the accounting system employed by appellant do not im- 
peach the validity or propriety of the formula which 


California has applied here." (Emphasis supplied, 


See also Crawford Mfg..Co. v. State.Commission of Revenue and Taxation, 
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supra, Western Auto Supply Co. v. Commissioner of Taxation, supra, 
and John Deere Plow Co. v. Franchise Tax Board, supra. In addition 
to the above, the Tax Court specifically held that petitioner's records and 
accounts relating to the Washington plant are kept "separately to some 
extent * * *, In some respects the accounts of the two plants are kept 
together” (J. A. 42). 
| It is the manner of doing business and not the manner of keeping 
records that is the determining factor as to whether a business is unitary. 
The Tax Court, referring to the fact that petitioner was forced to resort 
to the apportionment formula in allocating its overall expenses to the 
Washington plant, noted that, in petitioner's District tax returns, "* * * 
the method pursued by the petitioner was not separate accounting” (J. A. 
50). In this respect, the court.in the Crawford Mfg. Co. case, supra, 
at 304 P. 2d 511, stated: 
“Dependency of the three manufacturing plants upon 

the home office, its services and facilities contributed 

through central management, fiscal and purchasing 

policies, and in turn, the home office's dependency 

upon each of them, is evident by the following: The 

home office allocates a substantial part of its overhead 

expenses, including the cost of operating the central 

purchasing division, executives’ salaries and various 

other expenses not subject to direct allocation to a 

particular plant, to the three plants pursuant to pro- 

cedures adopted by it. * * *." 
And at page 512, the court continued: 


“While appellant's separate accounting method may 
be entirely suitable and necessary for the conduct of its 


ewe, OS OE, | SSR ee 


=17= 


business and to record its interplant purchases, | 

sales and expenses, the commission and the district 

court on appeal found this method to be impracticable 

as a means fairly calculated to allocate to Kansas that 

portion of net income reasonably attributable to ap- 

pellant's business here. The contention presents the 

question of which has the right to determine whether 

appellant's direct or separate accounting method is 

practicable and clearly reflects net income attri- 

butable to Kansas--the commission or the appellant ? 

We resolve the question by answering: this duty is 

firmly fixed by our statutes, * * *upon the Director 

of Revenue, * * *"*. (Emphasis supplie | 

Petitioner contends that the Assessor was incorrect in employing 
the apportionment formula to arrive at the assessments in question, and 
that the Assessor should have determined that petitioner's tax liability 
for the years in question could have been more accurately estimated by 
the use of separate accounting. However, petitioner did not file its tax 
returns for the years in question on the basis of separate accounting, but 
apportioned, by the use of the same formula as used by the Assessor, 
the overall expenses of petitioner to the Washington plant. The Act of 
July 16, 1947, 61 Stat. 349, ch. 258 (Section 47-1580a, D. C. Code, 


1951) reads, in part, as follows: 


'* * *The Assessor is authorized to employs any 
formula or formulas provided in any regulation or 


regulations prescribed by the Commissioners under 
this article which, in his opinion, should be applied 
in order to properly determine the net income of any 
corporation * * * subject to tax under this article.“ 
(Emphasis supplied) | 


Pursuant to this section, the Commissioners scialeated certain regulations 
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prescribing certain formulae. The formula employed by the Assessor is 


set forth in Section 10-2(d)(1)a of the Income and Franchise Tax Regula- 
tions and is set forth in petitioner's brief. Section 10-2(d)(4) of the same 
regulations provides: 


‘Where the Assessor shall determine that the formulae 
herein prescribed are inapplicable or inequitable to the tax- 
payer and the District in any case, and that the net income 
of such taxpayer from within the District may be more 
accurately determined by the use of separate accounting, 
such taxpayer shall report its net income from within the 
District on the basis of separate accounting and the tax 
shall be assessed on such basis." (Emphasis supplied) 


It will be noted that both the enabling statute and the regulation 
authorize the "Assessor" to determine which formula or method, in his 
opinion, shall be used. The Tax Court, in this regard, stated in its 
opinion: 

"* * *The Court does not believe that the petitioner 

has the right to select the method of separate accounting 

or to insist upon its use by the Assessor. * * *", (J. A. 

51) 

In Western Auto Supply Co. v. Commissioner of Taxation, supra, 71 N.W. 
2d at page 805, the court held as did the Tax Court in this case, ‘that: 


"Our statute leaves the use or rejection of the separate 
accounting method to the discretion of the commissioner 


nae subject to the reaerement that the method he 
adopts properly and fairly reflect taxable net income 
assignable to Minnesota. *", (Emphasis supplie 


The Assessor determined that the use of separate accounting should 
not be allowed because the result would be inequitable to the District of 
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Columbia. Its use would have resulted in no tax being due the District 
despite the fact that petitioner's District sales amounted to $612, 575.35 
in 1953, and $740, 567.79 in 1954 (J. A. 45). Petitioner mas assesced a 
basic District franchise tax of $306. 73 for 1953, and $1, 140. 68 for 1954 
(J.A. 1, 44, 53). The taxes assessed apaiiat petitioner for the privilege 


of doing business in the District of Columbia for 1953 and 1954 clearly 


are not unreasonable or unfair. 


0 : 
Petitioner's brokerage business was not the 
sole source of its profits in an. 
although petitioner has made this appear to 
be so, and such business is not wholly dis- 
connected from ioner's business e 
istrict. 
A 
The distinction drawn bY eer between 
“plant operations" and “brokerage opera- 
tions" is, for tax purposes, unrealistic. 

Petitioner is in the business of buying,: sorting, grading, baling and 
selling waste paper. It considered this business as being broken down into 
two branches, one called “plant operation", the other "brokerage operation”. 
"Plant operation" is described as the purchase of waste paper from numerous 
sources, picked up by petitioner's trucks or delivered to petitioner's plant, 
and there sorted and baled to be sold. “Brokerage operation” is simply the 


purchase and sale of waste paper which does not come into petitioner's plant 
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for sorting and baling. (J. A. 8-9). The Tax Court described this operation 
as “not really a brokerage operation, but is erroneously so called by the 
petitioner". 

In both types of operation described above, petitioner purchases and 
sells the waste paper for its own account. In both types of operation there 
are present the elements or factors which stamp petitioner's business as 
unitary in character. Petitioner, however, not only seeks to segregate 
the business of the Washington plant from the business of the Chicago plant, 
and from the subsidiaries, but, in its argument numbered 2, seeks to 
further segregate the so-called "brokerage" aspect of its Chicago plant 
from the business of the Washington plant, and from the “plant operation” 
of its Chicago plant. But, as the Supreme Court of Minnesota in the 
Western Auto Supply Co. case, supra, said (71 N. W. 2d 804): 

"* * *]t is not required, as the taxpayer contends, 

that the taxpayer have a portion or all parts of its busi- 

ness in the taxing state before the state may apply the 

formula method of apportionment. Various parts of its 

business may be carried on exclusively in different 

states without destroying its unitary nature if these 


parts are of mutual benefit to one another. Cases so 
holding are very numerous. * * *, 


"* * *If the taxpayer's objection to the method of 
apportionment used, based on the fact that the operating 


experience of its retail units is not uniform throughout 
the nation, were v then no business could be found 

to be unitary and the formula method applied would always 
be invalid."' (Emphasis supplie 


Unity of ownership, unity of management and unity of use are present 
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in the conduct by petitioner of its "plant operations" and its "brokerage 
operations". Such operations are integral parts of a unitary, as distinguished 
from a multiform, business. A fortiori, the use by the eseasor of the 
apportionment formula was necessary and proper, and the results of its 
use accurately reflected the true value of petitioner's franchise in the 


District of Columbia. 


B 
No expenses were charged to "brokerage " 
revenue. | 
Petitioner's chief contention is that its net profits are traceable to 
“one source only, namely, the “brokerage operations' conducted by its 
Chicago office". The record clearly reveals that petitioner's Washington 
plant also made a profit on its "brokerage operations” for the years involved, 
albeit a small amount. This claimed sole source of profit is, however, 
subject to simple explanation. The record shows that petitioner's very 
sizeable general overhead expenses were charged to ‘plant operations”, 
and none was charged to "brokerage operations". Any business can operate 
profitably if no overhead expenses are charged to it. i 
The loss from petitioner's Washington "plant operations" was com- 
puted by deducting, in addition to direct expense, an allocated part of general 


overhead expenses totaling $45, 330.32 for 1953, and $42, 909. 88 for 1954 


(J.A. 41, Petitioner's Ex'..3 and 4). That portion of petitioner's overhead 
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expenses which was not allocated to the Washington plant was charged 


entirely to petitioner's Chicago "plant operations”. Such amounts totaled 
$343, 226. 24 for 1953, and $363, 126.34 for 1954 (Pet's. Ex. 3 and 4, see 
also Pet's. Br., pg 4). When it is considered that the Chicago “plant 
operations” lost only $58, 972.31 and $28, 381.05 respectively for 1953 

and 1954, it is readily seen that if the “brokerage operation” had been 
charged with its aliquot share of these overhead expenses the result would 
be a gain in profit in both the plant and the brokerage operations. That 

the “brokerage operations” must bear its share of these overhead expenses 
is obvious since, without the services which give rise to the expense, there 
could be no “brokerage operation”. 

The "brokerage operation” is part and pareel of petitioner's unitary 
business, and revenues therefrom cannot be isolated or segregated from the 
rest of the business. Books and records may be maintained in such a manner 
as to segregate these revenues, but the Assessor is not bound by the tax- 
payer's bookkeeping system. There is no evidence in the record from which 
it can be determined what part of petitioner's overall expenses are incurred 
in the “brokerage operation". Indeed, there probably is no way, in this 
case, short of employing an apportionment formula, to make sach a deter- 
mination. This being true, there is no way of determining how much profit 


was actually made from this "brokerage operation". 
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Cc 
Petitioner does not question the computation 
of taxes in issue. | 

Petitioner's argument goes only to the use of the apportionment 
method employed by the Assessor, and not to the computation of the apportion- 
ment factors or the taxes (J.A. 14, Pet's. Br., pg 7). Therefore, cases 
such as John Deere Plow Co. v. Franchise Tax Board, supra, Fleming v. 
Oklahoma Tax Commission, supra, and Crawford Mfg. Co. v. State Com- 
mission of Revenue and Taxation, supra, which hold that "arithmetical 
accuracy is not generally possible in this difficult field", are not in point. 
But it is interesting to note that the Supreme Court of the United States 
many times has pointed out, as in International Harvester Co. v. Evatt, 
supra, at 329 U.S. 422 that: : 

"* * *this Court has long realized the sanction 

impossibility of a State's achieving a perfect apportion- 

ment of expansive, complex business activities such as 

those of appellant, and has declared that ‘rough a 

tion rather than precision’ is sufficient." ! 

There is set forth, at page 41 of the Joint ues a breakdown 
of the total tonnage of waste paper from both plant and prokerage opera- 
tions handled by the Washington and Chicago plants. The total number of 
tons for 1953 for both the Washington and Chicago plants was 144, 228. 
Employing the apportionment factor used in the computation of petitioner's 
tax for 1953, i.e., .130900, this would apportion to the District 18, 879 
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tons. The actual tonnage handled by the District was reported as 17, 606 
tons. 

The total number of tons of waste paper for both the Washington 
and Chicago plants for 1954 was 161,692. Employing the tax apportion- 
ment factor for 1954, i.e., .142638, this would apportion 23, 063 tons to 
the District. The actual tonnage handled by the District for 1954 was 


— 23, 335 tons. These figures clearly show that the apportionment formula 
: = 


—— Nised by the Assessor reflects the actual amount of business on a tonnage 


basis done by petitioner in the District during the years involved. Un- 
questionably, the figures reveal that the taxes assessed are directly 
proportionate to the business transacted by petitioner in the District of 
_Columbia during the tax years involved and not as petitioner claims “out 
of all proportion” to that business. 
) CONCLUSION 
For the foregoing reasons, it is respectfully submitted that the 
decision of the District of Columbia Tax Court was correct and should be 
affirmed. 
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